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LAND USE MANAGEMENT

APPEAL APPLICATION FORM 
in terms of the Knysna Municipality By-law on Spatial Planning and Land Use Management (2021) 

This form must be appended to the letter of appeal or memorandum which must be in accordance with Section 80 of 
the Planning By-law 

PART A: APPEAL 

Y N 

Y N 

Y N 

Y N 

Are you appealing against the decision made by the Authorised Employee or Municipal Planning 
Tribunal? If yes, indicate in Part E or attached memorandum if the appeal is lodged against the whole 
decision or part thereof. If the latter applies provide a description of the part. 

Are you appealing in respect of the failure of the Authorised Employee or Municipal Planning Tribunal to 
make a decision within the period contemplated in Section 57(1) and (2) of the By-law? If yes, provide 
facts that prove the failure in Part E. 

Are you appealing against the condition(s) of approval imposed by the Authorised Employee or 
Municipal Planning Tribunal? If yes, list relevant condition(s) and provide a description in Part E. 

Is your appeal based on and primarily concerned with the process followed prior to the Authorised 
Employee or Municipal Planning Tribunal? If yes, specify in Part E. 

Is your appeal based on and primarily concerned with the merits of the land development or land use 
application on which it is believed that the Authorised Employee or Municipal Planning Tribunal erred in 
coming to a conclusion? If yes, specify in Part E. 

Y N 

Date of Decision: Date of receiving notice of decision: 

Who took the original decision?: 
(please select) 

PART B: APPELLANT DETAILS 

First Name(s): Surname: 

South African Council of Planners 
(SACPLAN) Registration number Company Name : 
(if applicable):     (if applicable) 

Postal Address: 

Postal Code: 

E-mail: 

Telephone                    Cell phone number  
Number: 

Municipal Planning Tribunal Authorised Employee 
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PART C: APPELLANT PROPERTY DETAILS 
For property that is affected by the proposed development 

Property Description: 

Physical Address:  

Town/Area: 

PART D: PROPERTY DESCRIPTION OF PROPOSED LAND DEVELOPMENT 

Property Description: 

Physical Address:  

Town/Area: Current Zoning: 

Property Current Land Use:    
Extent: 

PART E: APPEAL MOTIVATION AND REASONS: 

Brief description of appeal (please attach motivating memorandum with detailed reasons/grounds for appeal): 

PART F: ATTACHMENTS AND SUPPORTING DOCUMENTS 

Information and documentation required in terms of Section 38(1) of the Planning By-law 
Complete the below checklist and attach all documents relevant to the application. Failure to submit all information and/or documents 
will result in the application being deemed incomplete. The application will not be considered complete until all required information 
and documents have been submitted. 

Proof of payment of appeal fees (applicant) Y N N/A 

Proof of serving of notice of appeal (applicant) Y N N/A 

35 / 334



Page 3 of 3 
 

Copy of decision and proof of notification Y N N/A 

Copy of conditions of approval Y N N/A 

Motivation and reasons for appeal Y N N/A 

Other (specify) Y N N/A 

 

 
 
PART G: DECLARATION: 
 
I hereby wish to confirm the following: 

1. That the information contained in this appeal and accompanying documentation is complete and correct. 

2. I’m aware that it is an offense in terms of section 86(1) to supply particulars, information or answers knowing the particulars, 

information or answers to be false, incorrect or misleading or not believing them to be correct. 

 
 
Appellant’s Signature: Date: 
  
 
 
Appellant Name:  
 
 
 
FOR OFFICE USE ONLY: 
 
Date received:  
 
Received by:  
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12 June 2026 Jacques Marais 

Phone: +27 11 586 6026 

Fax: +27 11 586 6026 

jmarais@fasken.com 

The Appeal Authority 

Knysna Local Municipality 

 

P.O. Box 21 

Knysna 

6570 

 

By Email: knysna@knysna.gov.za 

For Attention: Acting Municipal Manager 

 

 

Our ref:  Jacques Marais/334944.00002 
  

Your ref:  Collab Reference: 2942161 / File Ref 450 Bel / Application No. 3541 

 

Appeal in terms of Section 79 of the Knysna Municipality Spatial Planning & Land Use 

Management By-Law, 2021: Consent Use – Erf 450 Belvedere – Application No. 3541 

 

Dear Sir/Madam 

1. Introduction 

1.1 We act on behalf of the Belvidere Homeowners Association (Appellant or 

BHOA). 

1.2 We hereby submit this appeal on behalf of the Appellant to the Appeal Authority 

in terms of section 79 of the Knysna Municipality: Spatial Planning & Land Use 

Management By-law, 2021 (Planning By-law) against the entire decision 

(including the conditions) of the Knysna Municipality Planning Tribunal 

(Tribunal) taken on 24 April 2026 (Decision), in terms of which the Tribunal 

granted approval, in terms of section 60 of the Planning By-law, for the consent 

use of a "second dwelling" measuring greater than 60m² as contemplated under 

"Single Residential Zone I" of the Knysna Zoning Scheme By-law, 2020 

(Zoning Scheme), in respect of Erf 450 Belvedere (Erf 450). 

1.3 The Appellant received notice of the Decision, via email, on 22 May 2026. A 

copy of the email correspondence notifying the Appellant of the Decision and 

the Decision are attached to this appeal marked as BHOA 1A and BHOA 1B 

respectively. This appeal is accordingly lodged within the 21-day period 

prescribed by section 79(5) of the Planning By-law. 

1.4 The Appellant participated as an objector (as contemplated in section 79(5)(e) 

of the Planning By-law) in respect of the application for consent use in terms of 
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section 15(2)(o) of the Planning By-law submitted by Robert Stanley Vadas c/o 

VBGD Town Planners (Applicant), to permit a second dwelling greater than 

60m² on Erf 450, located at the corner of Page Close and Lower Duthie Avenue 

(Application). The Application reference number is 3541. 

1.5 The Appellant submitted a detailed objection dated 14 October 2025 and a 

supplementary legal submission dated 25 February 2026 in respect of the 

Application. Copies of both submissions are attached to this appeal marked as 

BHOA 2 and BHOA 3, respectively. 

1.6 The Appellant respectfully requests that the Appeal Authority set aside the 

Decision and refuse the Application, for the grounds set out below. 

1.7 The Knysna Municipality is referred to in the appeal as the Municipality. 

2. Overview of Grounds of Appeal 

2.1 The Appellant's grounds of appeal may be summarised as follows: 

2.1.1 Ground 1: The Decision is unlawful because the Tribunal failed to give 

proper effect to the restrictive title deed condition registered against Erf 450, 

which requires the BHOA's prior written approval before any building 

operations may be commenced, and before any additions, or alterations to 

approved buildings may be effected. That approval has not been granted. The 

Tribunal was obliged, in terms of section 65(1)(t) of the Planning By-law to 

have regard to this restrictive condition and could not lawfully grant approval 

contrary to it. The Tribunal's failure to have regard to the restrictive title deed 

condition further constitutes a breach of section 85(2) of the Planning By-

law, which prohibits the Municipality from acting in conflict with the 

provisions of the Planning By-law, including the mandatory obligation under 

section 65(1)(t). 

2.1.2 Ground 2: The Tribunal failed to give adequate weight to the binding nature 

of the BHOA Constitution and the Belvidere Estate Building Design Manual, 

2024 (BDM), and to the provisions of sections 29(3)(d), 29(8), and 85(2) of 

the Planning By-law, which recognise and protect the authority of 

homeowners' associations to impose more restrictive development rules than 

those contained in the Zoning Scheme. The Tribunal further failed to have 

regard to the legal status of the Appellant as a body corporate established 

under section 29 of the Land Use Planning Ordinance 15 of 1985 (LUPO), 

the statutory recognition of its Constitution and the BDM by the 

Municipality, and the transitional provisions of section 66(7) of the Planning 

By-law; 

2.1.3 Ground 3: The Municipality's recommendation memorandum contains a 

material factual error, in that it records that there are no restrictive title 

conditions applicable to Erf 450, when in fact such conditions are registered 

against Erf 450. This error vitiated the Tribunal's assessment. It further 

records, and relies upon, the Applicant's submissions that the dispute is 

merely one of private contractual arrangements which cannot limit the 

Municipality's statutory decision-making powers, and appears to treat the 

Appellant's role as one of ordinary public participation. This approach is 

legally incorrect, as it fails to distinguish between participatory objections 
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and binding legal constraints arising from title conditions and statutorily 

recognised homeowners' association controls. 

2.1.4 Ground 4: The Tribunal accepted a disputed and incorrect building coverage 

calculation that excluded the veranda from the building footprint, despite 

three independent architects (including the Applicant's own architect and per 

the plans approved by BAC and submitted to the Municipality) having 

calculated the coverage at approximately 311m², which exceeds the 300m² 

threshold in section 5.1.1.2 of the BDM. 

2.1.5 Ground 5: The Tribunal incorrectly conflated architectural appearance with 

land use, attaching undue weight to the fact that no external alterations were 

proposed, while failing to recognise that the creation of a second dwelling 

unit is a land-use and density control issue, irrespective of whether external 

changes are visible. 

2.1.6 Ground 6: The Tribunal committed a procedural irregularity by failing to 

include the Appellant's supplementary legal submission dated 25 February 

2026 as part of the Agenda for the hearing, despite this letter having been 

sent to Ms Linda Mniki on 25 February 2026 and again on 20 April 2026, 

both dates being well ahead of the hearing on 24 April 2026. 

2.1.7 Ground 7: The Decision, if allowed to stand, has broader implications for 

the Belvidere Estate as a whole, in that it would effectively permit the 

creation of additional dwelling units within the Estate by means of internal 

alterations, thereby undermining the density controls contained in the BDM 

and creating uncertainty regarding the enforceability of the Estate's 

governance framework. 

2.2 Each ground is elaborated upon below. 

3. Grounds of Appeal 

3.1 Ground 1: The Decision is Unlawful – Failure to observe the restrictive title 

deed condition 

3.1.1 The Title Deed condition 

3.1.1.1 The title deed of Erf 450 incorporates a special condition of title which 

binds successors in title. The condition provides, in material part, that: 

 "No building operations shall be commenced on the said erf and no additions or 

alterations to approved buildings shall be effected until the Transferor has in 

writing approved the design and construction plans including material and colour 

specifications." 

3.1.1.2 The "Transferor" in the condition refers to Belvidere Estate (Pty) Limited 

(Development Company). By virtue of a Memorandum of Agreement 

concluded between the Development Company and the BHOA on 17 

December 1997 (Assignment Agreement), the rights of the Development 

Company under the title conditions (including the right to approve or 

withhold approval for building operations) were assigned to the BHOA. 

A copy of the Assignment Agreement is attached to this appeal marked as 

BHOA 4. 

3.1.1.3 The BHOA's Constitution confirms this assignment. The definition of 

"Development Company" in the Constitution states that: 
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 "Development Company means the original developer of Belvidere Estate, 

Belvidere Estate (Pty) Ltd, all of whose rights and obligations in respect of the 

development and/or management of Association have been assigned to the 

Association by written agreement on or about 17 December 1997." 

3.1.1.4 Accordingly, the BHOA is the entity entitled to exercise the rights 

conferred by the restrictive title deed condition on Erf 450. The BHOA 

has not granted its written approval for the proposed second dwelling. The 

title condition therefore remains operative and unfulfilled. 

3.1.2 Nature of a Restrictive Title Deed Condition 

3.1.2.1 Before turning to the Tribunal's obligations in respect of the title 

condition, it is necessary to set out the legal nature of a restrictive title 

deed condition and why it occupies a position of primacy in the hierarchy 

of land-use controls. 

3.1.2.2 A restrictive title deed condition is a condition registered against the title 

deed of immovable property in the Deeds Registry. It restricts the rights 

of the owner, and all successors in title, in relation to the use, development, 

or enjoyment of the property. By virtue of its registration in the Deeds 

Registry, a restrictive title condition operates as a real right, it runs with 

the land, and binds not merely the original owner, but every person who 

subsequently acquires ownership of the property. 

3.1.2.3 Where, as in the present case, restrictive title conditions are imposed in 

favour of all other properties in a particular township or estate, they have 

the same status and legal effect as praedial servitudes. This was confirmed 

by the court in Camps Bay Ratepayers and Residents Association and 

Others v Minister of Planning, Culture and Administration, Western 

Cape, and Others 2001 (4) SA 294 (C) at 324H–325B, where the court 

held that: 

 "Where restrictive title conditions are registered in favour of all other properties in a 

particular township…they have the same status and legal effect as praedial 

servitudes…" 

3.1.2.4 It follows that the restrictive title condition on Erf 450 is not a mere 

contractual stipulation that the parties may waive at will. It is a registered 

real right, enforceable by the BHOA as the successor to the Development 

Company, against all present and future owners of Erf 450. The condition 

imposes a positive obligation on the owner to obtain the BHOA's prior 

written approval before commencing any building operations, and before 

affecting any additions, or alterations to approved buildings, and, 

conversely, confers on the BHOA a corresponding real right to withhold 

such approval. 

3.1.2.5 Critically, a restrictive title deed condition cannot be overridden by a 

zoning scheme or by a consent use approval granted by a municipality. 

The relationship between restrictive title conditions and zoning schemes 

has been authoritatively addressed in the following decisions: 

3.1.2.5.1 In Kleyn v Theron 1966 (3) SA 264 (T) at 270H–272C, the court held 

that a local authority is bound to observe title deed conditions and that 

a subsequent town planning scheme does not override a title condition 

imposed on an erf where there is a conflict between the two. 
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3.1.2.5.2 In Shell South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd and 

Others 1980 (1) SA 683 (W) at 689H, the court approved and applied 

the principle in Kleyn v Theron, confirming that a local authority is 

bound to observe every condition relating to an erf in a township and 

is compelled to refuse to approve any building plan in conflict with 

such condition. This case confirms the principles in Kleyn v Theron that 

a local authority cannot act in disregard of registered restrictive 

conditions. 

3.1.2.5.3 In Malan and Another v Ardconnel Investments (Pty) Ltd 1988 (2) 

SA 12 (A) at 40E–F, the Appellate Division held that a town planning 

scheme does not overrule registered restrictive conditions in title deeds. 

Moreover, a consent by a local authority in terms of a town planning 

scheme does not, in itself, authorise the use of an erf contrary to its 

registered restrictive title conditions. 

3.1.2.5.4 In Camps Bay Ratepayers (referred to above), at 324H–325B, the court 

confirmed the Malan principle and further held that where there is a 

conflict between the zoning scheme and the title conditions, the latter 

must enjoy precedence. 

3.1.2.5.5 In Van Rensburg and Another NNO v Nelson Mandela Metropolitan 

Municipality and Others 2008 (2) SA 8 (SE) at 10I–11C, the court 

confirmed that restrictive title deed conditions take precedence over the 

municipality's zoning and planning schemes, and consequently any 

possible permission by the municipality to build or use buildings 

contrary to the conditions cannot be lawful (emphasis added). 

3.1.2.6 The effect of these authorities, taken together, is clear. The restrictive title 

deed condition on Erf 450 occupies a higher position in the hierarchy of 

land-use controls than the Zoning Scheme or any consent use approval 

that the Tribunal may grant. The condition is a real right that runs with the 

land. It cannot be overridden, varied, or rendered nugatory by a municipal 

planning approval. Any approval granted contrary to the condition is, as a 

matter of law, unlawful. 

3.1.3 The Tribunal's Obligation under Section 65(1)(t) 

3.1.3.1 Section 65(1)(t) of the Planning By-law provides that when the 

Municipality considers an application, it must have regard to, inter alia, 

any restrictive condition applicable to the land concerned (emphasis 

added). 

3.1.3.2 This provision imposes a mandatory obligation on the Tribunal to consider 

and give effect to the restrictive title deed condition on Erf 450. The 

Tribunal could not simply note the condition's existence and then proceed 

to approve the Application regardless. To do so is (i) to render section 

65(1)(t) meaningless and (ii) in breach of section 85(2). 

3.1.4 The Approval is Contrary to Law 

3.1.4.1 Having regard to the authorities set out in paragraphs 3.1.2.5.1 to 3.1.2.5.5 

above, it is submitted that the Tribunal's Decision to grant consent use 
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approval in the face of an operative and unfulfilled restrictive title 

condition is unlawful. 

3.1.4.2 The Tribunal itself acknowledged this principle. Paragraph (v) of the 

reasons for the Decision states: 

"Importantly, this support for the second dwelling does not diminish the authority of 

the Belvedere homeowners association to enforce its constitution and architectural 

design manual." 

3.1.4.3 With respect, having acknowledged this principle, the Tribunal 

nonetheless proceeded to approve the Application. This is internally 

contradictory and constitutes an error in law. The Tribunal cannot on the 

one hand recognise that the BHOA's authority is not diminished, and on 

the other hand grant an approval that the Applicant cannot lawfully give 

effect to, because the prerequisite approval from the BHOA (as required 

by the title deed) has not been obtained. 

3.1.4.4 As confirmed in Van Rensburg, any permission granted by the 

municipality to build or use buildings contrary to the restrictive title deed 

condition cannot be lawful. Furthermore, by failing to have regard to the 

restrictive title deed condition as required by section 65(1)(t), the Tribunal 

acted in conflict with the provisions of the Planning By-law, in breach of 

the prohibition in section 85(2). The Decision is therefore unlawful and 

must be set aside. 

3.2 Ground 2: Failure to give effect to the BHOA Constitution, the BDM, and 

Sections 29 and 85 of the Planning By-law 

3.2.1 Legal Status of the Appellant 

3.2.1.1 The Appellant is a body corporate with perpetual succession and its own 

rights and liabilities, duly established in terms of section 29 of the Land 

Use Planning Ordinance 15 of 1985 (LUPO). 

3.2.1.2 Section 29 falls within the chapter of LUPO dealing with the subdivision 

of land. It provides that either the Administrator or the council concerned 

may impose conditions under section 42 on the granting of an application 

for subdivision in terms of section 25(1), relating to the compulsory 

establishment by the applicant for subdivision of a homeowners' 

association. The Appellant was established pursuant to such a condition. 

3.2.1.3 Section 29(2) of LUPO provides that: 

 "A home owners' association coming into being by virtue of the provisions of 

subsection (1) - 

 (a) shall be a body corporate; 

 (b) shall have a constitution which - 

 (i) has as its object the control over and the maintenance of buildings, services 

and amenities arising from the subdivision concerned; 

 (ii) provides for the implementation of the provisions of paragraph (c); and 

 (iii) has been approved by the council concerned in order to ensure that the 

provisions of subparagraphs (i) and (ii) are being complied with, and 
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 (c) shall have as its members the owners of land units arising from the subdivision 

concerned, who shall be jointly liable for expenditure in connection with the 

association." 

3.2.1.4 As confirmed by Bozalek J in Vanilla Street Home Owners Association 

v Ismail and Another (A345/2013) [2014] ZAWCHC 25 (5 March 2014) 

at paragraph 20, the scheme surrounding, and the wording employed in, 

section 29 contemplates the homeowners' association having reasonably 

wide powers, certainly wide enough that ownership or occupation of the 

properties forming part of the development might involve a derogation 

from the land use rights otherwise accruing to those properties in terms of 

the zoning or zoning scheme regulations. 

3.2.1.5 It was also confirmed in Vanilla Street (at paragraph 20) that the 

Administrator or the council concerned enjoys the ultimate power to 

approve the provisions of a homeowners' association's constitution in 

order to ensure that it gives effect to the objects set out above.  

3.2.1.6 Had the Municipality been of the view that the relevant provisions of the 

Constitution, including the requirement that an owner may not commence 

building operations, or make additions or alterations to approved 

buildings, without the Appellant's approval, were unlawful, nothing 

prevented it from withholding its approval of the Constitution. It evidently 

did not do so. The Municipality cannot now disregard provisions of a 

constitution that it was empowered to scrutinise and approve, and which 

it did approve. 

3.2.2 Transitional Recognition under the Planning By-law 

3.2.2.1 This position is carried through into the Planning By-law. Section 66(7) 

of the Planning By-law provides that an owners' association or 

homeowners' association that came into being by virtue of a condition 

imposed under LUPO, and that exists immediately before the 

commencement of the Planning By-law, is regarded as an owners' 

association that came into being by virtue of a condition imposed by the 

Municipality in accordance with the Planning By-law. 

3.2.2.2 The Appellant is accordingly recognised, for all purposes under the 

Planning By-law, as an owners' association whose Constitution and design 

guidelines (including the BDM) enjoy the statutory recognition and 

protection described above. The transitional provision in section 66(7) 

ensures that the Appellant's status, powers, and governance instruments, 

all of which were established and approved under LUPO, continue in full 

force and effect under the current legislative framework. 

3.2.3 Binding Nature of the BHOA Constitution and BDM 

3.2.3.1 The BHOA is governed by its Constitution, which, together with any 

regulations adopted in terms thereof, is binding on all members of the 

BHOA, including the Applicant. 

3.2.3.2 All functions of the BHOA vest in the Executive Committee, which has 

the powers conferred on it under the Constitution. These powers include 

the power to appoint an Architecture Committee to, inter alia: 
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3.2.3.2.1 ensure that all plans are considered in terms of the BDM; 

3.2.3.2.2 take all decisions as may be necessary and within the Architecture 

Committee's powers to ensure the maintenance of the original 

Development Concept as interpreted by the Architecture Committee; 

and 

3.2.3.2.3 propose regulations governing the maintenance of the Development 

Concept. 

3.2.4 The BDM has been formulated to preserve the Belvidere Estate architectural 

concept (the Development Concept) and to give effect to the mandate of the 

Development Company (now succeeded by the BHOA) imposed as a 

condition on the title deeds of the properties in the Estate. The BDM therefore 

constitutes regulations adopted in terms of the Constitution and is binding on 

every member, including the Applicant. The BDM is registered and filed with 

the Municipality. The submission made on behalf of the Applicant during the 

Tribunal proceedings, that the BDM is not registered with the Municipality 

and does not function as an overlay to municipal planning controls, is 

factually incorrect. 

3.2.5 In numerous court judgments, it is confirmed that this binding effect arises 

from the principles of contract law: when the Applicant purchased and took 

transfer of Erf 450, he agreed and undertook in favour of the BHOA to be 

bound by the Constitution, its rules, and its regulations. 

3.2.6 Furthermore, in terms of section 85(1)(c) of the Planning By-law, the 

Municipality must comply and enforce compliance with the conditions 

imposed in terms of the Planning By-law, which, as established above, 

includes the recognition of the BHOA as a homeowners association 

established under LUPO and its constitution. 

3.2.7 Non-Compliance with the BDM 

3.2.7.1 Section 5.1.1.2 of the BDM sets out the conditions under which a second 

dwelling (granny flat/guest cottage) may be approved on a single 

residential erf. Among those conditions is the requirement that: 

 "The coverage of the main house and outbuildings does not exceed 300 square 

metres." 

3.2.7.2 As detailed further under Ground 4 below, the total building coverage of 

Erf 450 is approximately 311m², which exceeds the 300m² threshold. The 

Architecture Committee has accordingly considered and rejected the 

Applicant's request for approval on this basis. The Applicant has not 

complied with section 5.1.1.2 of the BDM. 

3.2.8 Statutory Recognition of the BHOA Authority 

3.2.8.1 The Planning By-law itself recognises and protects the authority of 

homeowners' associations: 

3.2.8.2 Section 29(3)(d) of the Planning By-law provides that the constitution of 

an owners' association must be approved by the municipality and must 

make provision for control over the design guidelines of the buildings and 

erven arising from the subdivision. 
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3.2.8.3 Section 29(8) of the Planning By-law provides that the design guidelines 

contemplated in subsection (3)(d) may introduce more restrictive 

development rules than the rules provided for in the Zoning Scheme. 

3.2.8.4 Section 85(2) of the Planning By-law prohibits the municipality from 

acting in conflict with the provisions of the Planning By-law. This 

includes those provisions recognising the authority of the BHOA as a 

homeowners' association  and the right of such association to impose more 

restrictive development rules. 

3.2.8.5 The principle set out in section 29(8) of the Planning By-law is a 

confirmation and codification of the legal principle laid out by the full 

bench of the High Court in Vanilla Street. In that case, the full bench held 

that an owners' association's constitution providing more restrictive land 

use rights prevailed over the relevant zoning scheme. 

3.2.8.6 To summarise the combined effect of the statutory framework and the case 

law: 

3.2.8.6.1 The Appellant is a body corporate established under section 29 of 

LUPO, with a Constitution approved by the Municipality, the object of 

which is to exercise control over buildings arising from the subdivision 

of Belvidere Estate. 

3.2.8.6.2 The Constitution and the BDM, which is registered with the 

Municipality, impose more restrictive development rules than the 

Zoning Scheme, as expressly permitted by section 29(8) of the 

Planning By-law. 

3.2.8.6.3 The Municipality approved the Constitution. Having done so, it cannot 

now disregard them. As Vanilla Street makes clear, the Municipality's 

power to approve the Constitution was the appropriate occasion to 

scrutinise its provisions; having approved them, the Municipality is 

bound to respect them. 

3.2.8.6.4 The Appellant's status under LUPO is preserved and recognised under 

the Planning By-law by virtue of section 66(7), ensuring continuity of 

its governance instruments. 

3.2.9 The Tribunal's Decision, in granting the Application despite the BHOA's 

refusal, is inconsistent with sections 29(3)(d), 29(8), and 85(2) of the 

Planning By-law, the transitional provisions of section 66(7), and the 

principles confirmed in Vanilla Street. By granting a consent use that 

conflicts with the BDM, which introduces more restrictive development rules 

than the Zoning Scheme, as expressly permitted by section 29(8), the 

Tribunal has acted in conflict with its own By-law, contrary to the prohibition 

in section 85(2). 

3.3 Ground 3: Material Factual Error in the Recommendation Memorandum  

3.3.1 Failure to Identify Restrictive Title Conditions 

3.3.1.1 The Municipality's Land Use Planning Report (KM Report), prepared by 

Ms Linda Mniki and dated 16 April 2026, which served as the basis for 

the Tribunal's Decision, contains a material factual error that goes to the 
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heart of the assessment. A copy of the report is attached to this appeal 

marked as BHOA 5. 

3.3.1.2 Under "Part C: Property Details" of the KM Report, the following is 

recorded: 

 "Any restrictive title conditions applicable? | None"  

 "Any third party conditions applicable? | None" 

3.3.1.3 This is factually incorrect. As set out under Ground 1 above, the title deed 

of Erf 450 contains a registered restrictive condition requiring the prior 

written approval of the Transferor (now the BHOA) before any building 

operations may commence or any additions or alterations to approved 

buildings may be effected. This condition was drawn to the Municipality's 

attention in the Appellant's objection of 14 October 2025 and again in the 

supplementary submission of 25 February 2026. 

3.3.1.4 The recording of "None" against restrictive title conditions and third party 

conditions is a fundamental error. It meant that the KM Report's 

assessment under section 6.8 ("Considerations to the Removal of 

Restrictive Title Conditions") was recorded as "Not applicable", when in 

fact this was one of the most critical considerations in the Application. 

3.3.1.5 This error vitiated the Tribunal's assessment. Had the KM Report correctly 

identified and addressed the restrictive title deed condition, the Tribunal 

would have been compelled to consider whether it could lawfully grant an 

approval that the Applicant could not give effect to without the BHOA's 

consent - consent that has been withheld. The failure to do so constitutes 

a material error of fact and law that renders the Decision reviewable. 

3.3.2 Incorrect Statement Regarding the Status of the BDM 

3.3.2.1 We are instructed that during the proceedings, it was submitted on behalf 

of the Applicant that the BDM is not registered with the Municipality and 

does not function as an overlay to municipal planning controls. 

3.3.2.2 This submission is incorrect. The BHOA's Constitution and BDM form 

part of the Estate's governance framework and are registered and filed with 

the Municipality. These documents are applied in conjunction with 

municipal planning requirements. As set out under Ground 2 above, the 

Municipality itself approved the BHOA's Constitution, which includes 

and gives rise to the BDM, pursuant to section 29(2)(b)(iii) of LUPO. It is 

accordingly untenable for the Municipality to accept a submission that a 

document it was obliged to, and did, approve and register is somehow 

unregistered or of no regulatory effect. 

3.3.2.3 The Tribunal appears to have attached insufficient weight to the status and 

enforceability of the BDM, in part because of this incorrect factual 

premise. This constitutes a further material error that vitiates the Decision. 

3.3.3 Misplaced Reliance on Municipal Authority and Public Participation 

Principles 

3.3.3.1 As recorded in paragraph 5.3.5 of the KM Report, the Applicant sought to 

rely on the Municipality's statutory authority by citing the Constitution of 
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the Republic of South Africa, the Municipal Systems Act, 2000, and 

SPLUMA, and contended that the Municipality cannot allow a private 

contractual arrangement between members of a homeowners' association 

to override its statutory duty to determine land use applications. 

3.3.3.2 In this context, reliance was placed, expressly or implicitly, on principles 

analogous to those embodied in section 16 of the Municipal Systems Act, 

which governs public participation. The thrust of that reliance is to suggest 

that the Appellant's role is no more than that of an objector in a public 

participation process, and that it may not impede or influence the 

Municipality's decision by withholding approval. 

3.3.3.3 That reliance is misplaced. 

3.3.3.4 Section 16 regulates the participatory role of the public in municipal 

decision-making. It applies where members of the public submit 

objections, comments or representations for consideration by the decision-

maker. Its purpose is to ensure inclusive governance while preserving the 

Municipality's ultimate decision-making authority. 

3.3.3.5 The Appellant's position in this matter is fundamentally different. The 

Appellant is not invoking a participatory right to influence the exercise of 

municipal discretion. It is asserting the existence and legal effect of 

binding legal constraints arising from: 

3.3.3.5.1 the restrictive title deed condition; 

3.3.3.5.2 the Appellant's Constitution (approved in terms of LUPO); and 

3.3.3.5.3 the BDM, which forms part of that governance framework and is 

registered with the Municipality. 

3.3.3.6 These instruments are not merely private arrangements. They attach to the 

property as a matter of law, limit the owner's rights, and must be taken 

into account by the Municipality in terms of section 65(1)(t) of the 

Planning By-law. 

3.3.3.7 The Municipality retains full decision-making power, but it must exercise 

that power lawfully and within existing legal constraints. Recognising the 

existence and effect of a binding title condition and enforceable estate 

controls is not a delegation or abdication of municipal authority, it is an 

integral part of the lawful exercise of that authority. 

3.3.3.8 The Tribunal's approach, as reflected in the KM Report, effectively treats 

compliance with the title deed condition, the Constitution, and the BDM 

as a matter that can be deferred to a later stage or resolved between the 

parties after approval. That approach is incorrect. 

3.3.3.9 A decision must be lawful at the time it is made. The Tribunal cannot 

approve a land use that is incapable of lawful implementation at the date 

of approval, and then defer compliance with binding legal constraints to a 

future stage. To do so is to approve an inherently unlawful state of affairs, 

contrary to the principles confirmed in Van Rensburg and the authorities 

cited in Ground 1 above. 

3.4 Ground 4: Incorrect Building Coverage Calculation 
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3.4.1 The approved plans submitted for Erf 450 reflect a total building coverage of 

approximately 311m². This figure was not determined by the BHOA's 

Architecture Committee (BAC) alone. 

3.4.2 Following queries regarding the calculation, the BAC requested independent 

verification of the building coverage. Three architects, including the 

Applicant's own architect, reviewed the plans and all arrived at substantially 

the same calculation, namely approximately 311m². 

3.4.3 The alternative calculation presented during the Tribunal proceedings 

excluded the veranda from the coverage calculation and resulted in a reduced 

figure below the 300m² threshold. Critically, this alternative and creative 

calculation was not prepared by an architect but by the Applicant's town 

planner. 

3.4.4 The Tribunal appears to have accepted this alternative methodology without 

adequately considering that: 

3.4.4.1 the approved plans reflect the veranda as part of the building footprint; 

3.4.4.2 the Applicant's own architect had previously calculated the coverage at 

approximately 311m²; and 

3.4.4.3 multiple architects independently arrived at the same conclusion. 

3.4.5 The KM Report itself, at paragraph 6.9.2, acknowledges that "the dispute 

between the applicant and the objectors revolves around the coverage 

calculation which is around 320m² exceeding the design manual's 300m²." 

The KM Report further concedes that "this assessment considers that the 

existence of [the] building may not in itself be sufficient reason to grant 

approval for the second dwelling." 

3.4.6 Despite this acknowledgment, the Tribunal proceeded to grant approval. The 

exclusion of the veranda from the coverage calculation was central to the 

outcome and constitutes a material factual issue that must be reconsidered by 

the Appeal Authority. 

3.5 Ground 5: Incorrect conflation of Architectural Appearance with Land Use 

3.5.1 A significant portion of the Tribunal's reasoning, and the discussion during 

the proceedings, focused on the fact that the creation of the second dwelling 

involved no external alterations to the existing building. The KM Report, at 

paragraphs 6.7.2 and 9.2, emphasises that the proposal relates to "existing 

approved buildings" and that "the aesthetic appearance would be in keeping 

with the development concept." 

3.5.2 With respect, this approach conflates architectural appearance with land use. 

3.5.3 Planning controls frequently regulate the use of buildings irrespective of 

whether external alterations are visible. A building approved for one use 

cannot automatically be converted to another use simply because no external 

changes are made. Similarly, the fact that a dwelling was approved as a single 

residence does not automatically permit the creation of a second dwelling 

unit internally where the applicable development controls expressly prohibit 

it. 
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3.5.4 It is important to distinguish between the approved dwelling and the 

subsequent creation of a second dwelling unit. The BAC approved the 

dwelling as a single residential dwelling with a total coverage of 

approximately 311m². The size of the approved dwelling is not in dispute. 

The dispute arose when a second kitchen was installed, creating a second 

dwelling unit on a property that exceeds the maximum coverage threshold 

permitted for second dwellings under the BDM. 

3.5.5 The BDM's restriction on second dwellings (section 5.1.1.2) is a land-use and 

density control, not merely an architectural control. The question is not 

whether the building looks the same from outside, but whether a second 

dwelling may be created on a property that exceeds the maximum size 

permitted by the BDM. The Tribunal erred in failing to appreciate this 

distinction. 

3.6 Ground 6: Procedural Irregularity - Failure to include the Appellant's 

supplementary submission 

3.6.1 The Appellant's supplementary legal submission dated 25 February 2026 was 

sent to Ms Linda Mniki (the report author and contact person for the 

Application) on 25 February 2026 and was resent on 20 April 2026, both 

dates being well ahead of the Tribunal hearing on 24 April 2026. 

3.6.2 Despite this, the letter dated 25 February 2026 was not included as part of the 

Agenda for the Tribunal hearing. There is no reference to this letter in the 

KM Report, which lists only the objection dated 14 October 2025 under the 

public participation section. 

3.6.3 The 25 February 2026 letter addressed a critical legal issue, namely the legal 

effect of the restrictive title deed condition on Erf 450 and the implications 

of the Rebel Email from the Western Cape Government (which email did 

form part of the Agenda for the Tribunal hearing as Annexure F on pages 196 

and 197). It set out in detail the governing legal authorities, including Shell 

SA v Alexene, Malan v Ardconnel, Camps Bay Ratepayers, Willow Waters v 

Koka, and Van Rensburg, demonstrating that the Municipality cannot 

lawfully authorise development in conflict with an operative restrictive title 

condition. 

3.6.4 The failure to place this submission before the Tribunal constitutes a 

procedural irregularity that materially prejudiced the Appellant. The Tribunal 

was denied the benefit of the Appellant's most detailed legal argument on the 

very issue that lies at the heart of this appeal. Had the Tribunal considered 

the 25 February 2026 letter, it is submitted that it could not reasonably have 

arrived at the same Decision. 

3.6.5 In terms of section 79(8) of the Planning By-law, the Appeal Authority must 

consider the provisions of section 65(1), which includes the restrictive title 

deed condition. We respectfully request that the Appeal Authority consider 

the 25 February 2026 letter, attached hereto, as part of the record before it. 

3.7 Ground 7: Broader Implications for Belvidere Estate 

3.7.1 The implications of the Decision extend beyond Erf 450. 

3.7.2 If the Tribunal's interpretation is allowed to stand, it may effectively permit 

the creation of additional dwelling units within Belvidere Estate, provided no 
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significant external changes are made. This would fundamentally undermine 

the density controls contained in the BDM and create uncertainty regarding 

the enforceability of the Estate's governance framework as a whole. 

3.7.3 The BDM was formulated to preserve the Development Concept of the 

Estate. The 300m² coverage threshold in section 5.1.1.2 is not an arbitrary 

stipulation, it is a carefully calibrated density control designed to ensure that 

second dwelling units are only created on properties of a scale that can 

accommodate them without eroding the Estate's character. 

3.7.4 If the BHOA is unable to enforce section 5.1.1.2 of the BDM because the 

Municipality grants consent use approvals regardless of the BDM's 

provisions, then it will become difficult for the BHOA to maintain 

consistency in future decision-making. The development concept of the 

Estate would, over time, be eroded, and the Architecture Committee would 

fail in its fiduciary duties to the Members of the Estate. 

3.7.5 Moreover, the Municipality itself has a statutory interest in the integrity of 

the BHOA's governance instruments. The Municipality approved the 

BHOA's Constitution under section 29(2)(b)(iii) of LUPO, and the Planning 

By-law continues to recognise and protect the BHOA's authority under 

sections 29(3)(d), 29(8), and 66(7). If the Municipality, through its Tribunal, 

undermines the very instruments it approved and is obliged to protect, it acts 

contrary to its own legislative framework and creates a paradox in which the 

governance structures it helped establish are rendered unenforceable. 

3.7.6 It is accordingly submitted that the Appeal Authority should consider the 

precedential effect of the Decision and the importance of upholding the 

integrity of the Estate's governance framework. 

4. Additional Observations on the KM Report 

4.1 The KM Report, at paragraph 6.9.3, states that "in agreement with the applicant, 

the judgement in the Vanilla Street Homeowners' Association v Ismail and 

Another (2014) did not absolve the Municipality from carrying out its function 

in terms of municipal land use planning." The Appellant does not dispute that 

the Municipality has a statutory function to consider land use applications. 

However, the exercise of that function is circumscribed by law, including by the 

obligation under section 65(1)(t) to have regard to restrictive title conditions, by 

the prohibition in section 85(2) against acting in conflict with the Planning By-

law, and by the principle confirmed in Vanilla Street that the Municipality, 

having approved the BHOA's Constitution, cannot now disregard its provisions. 

4.2 The KM Report, at paragraph 9.3, characterises the difference between 60m² 

(the primary right threshold) and 73m² (the proposed second dwelling) as 

"negligible". This reasoning misses the point. The issue is not the marginal size 

difference under the Zoning Scheme; it is that the total building coverage of Erf 

450 exceeds 300m², which is the threshold under section 5.1.1.2 of the BDM 

below which a second dwelling may be considered. The "negligible" 

characterisation fails to engage with the substantive objection. 

4.3 The KM Report, at paragraph 6.1, records that the Tribunal previously 

determined an administrative penalty for the dwelling house on Erf 450 for 

exceeding the maximum permissible height under the Zoning Scheme. This 
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prior non-compliance is relevant context - it demonstrates a pattern of departure 

from development controls on this property. 

5. Relief Sought 

5.1 In light of the above, the Appellant respectfully requests that the Appeal 

Authority: 

5.1.1 set aside the Decision of the Tribunal dated 24 April 2026 granting approval 

for consent use of a second dwelling greater than 60m² on Erf 450 Belvedere; 

and 

5.1.2 refuse the Application (Reference 3541) on the basis that: 

5.1.2.1 the restrictive title deed condition on Erf 450 requires the prior written 

approval of the BHOA before any building operations may be 

commenced, and additions, or alterations may be effected, and such 

approval has not been granted; 

5.1.2.2 the Tribunal's decision to grant consent use contrary to the restrictive title 

deed condition is unlawful, as confirmed by the authorities cited herein, 

and in particular Van Rensburg and Another NNO v Nelson Mandela 

Metropolitan Municipality and Others 2008 (2) SA 8 (SE) and Shell 

South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd and Others 1980 

(1) SA 683 (W); 

5.1.2.3 the BHOA is a body corporate established under section 29 of LUPO, 

recognised under section 66(7) of the Planning By-law, whose 

Constitution and BDM were approved by the Municipality and are 

registered with the Municipality, and the BDM prohibits the creation of a 

second dwelling on Erf 450 because the total building coverage exceeds 

300m²; 

5.1.2.4 the Municipality is precluded by sections 29(8) and 85(2) of the Planning 

By-law from granting approval in conflict with the more restrictive 

development rules imposed by the BDM;  

5.1.2.5 the KM Report contained a material factual error in recording that no 

restrictive title conditions apply to Erf 450, which vitiated the Tribunal's 

assessment; and 

5.1.2.6 the Municipality, having approved the BHOA's Constitution under section 

29(2)(b)(iii) of LUPO, cannot now disregard the provisions of that 

Constitution, as confirmed in Vanilla Street. 

6. List of Annexures 

6.1 The following documents are attached in support of this appeal: 

6.1.1 Annexure BHOA 1A – Email Notification of Decision, dated 22 May 2026. 

6.1.2 Annexure BHOA 1B - Decision of the Knysna Municipality Planning 

Tribunal dated 24 April 2026 (notice dated 21 May 2026). 

6.1.3 Annexure BHOA 2 - Appellant's objection dated 14 October 2025. 

6.1.4 Annexure BHOA 3 - Appellant's supplementary submission dated 25 

February 2026. 
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6.1.5 Annexure BHOA 4 - Memorandum of Agreement between Belvidere Estate 

(Pty) Ltd and the BHOA dated 17 December 1997 (Assignment Agreement). 

6.1.6 Annexure BHOA 5 - KM Report – Land Use Planning Report: Consent Use: 

Erf 450 Belvedere (Extract). 

6.1.7 Annexure BHOA 6 – Proof of Payment. 

7. Conclusion 

7.1 The Appellant reserves all rights, including the right to make further 

submissions and to supplement these grounds of appeal should additional 

information become available. 

7.2 All notices and further proceedings related to this appeal must be directed to the 

undersigned. 

 

Yours sincerely 

 

Jacques Marais 

Fasken 
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From: planning
To: Jacques Marais
Subject: [EXT] Decision: Erf 450 Belvedere
Date: Friday, May 22, 2026 1:05:55 PM
Attachments: 0.png

Erf 450 Bel (Objector).pdf
LUM_Appeal Application Form.pdf

{CAUTION: This email originated from outside of Fasken. Exercise care before clicking links or opening
attachments.}

Good day,

Kindly find attached hereto decision for your attention and records.

Kind regards,

Land Use Management

P O Box 21. Knysna. 6570. Western Cape. South Africa

Tel +27 (0)44 302 6300 (switchboard) or 302 6318 (direct)

E-mail planning@knysna.gov.za

 BHOA 1A 
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LAND USE MANAGEMENT


APPEAL APPLICATION FORM 
in terms of the Knysna Municipality By-law on Spatial Planning and Land Use Management (2021) 


This form must be appended to the letter of appeal or memorandum which must be in accordance with Section 80 of 
the Planning By-law 


PART A: APPEAL 


Y N 


Y N 


Y N 


Y N 


Are you appealing against the decision made by the Authorised Employee or Municipal Planning 
Tribunal? If yes, indicate in Part E or attached memorandum if the appeal is lodged against the whole 
decision or part thereof. If the latter applies provide a description of the part. 


Are you appealing in respect of the failure of the Authorised Employee or Municipal Planning Tribunal to 
make a decision within the period contemplated in Section 57(1) and (2) of the By-law? If yes, provide 
facts that prove the failure in Part E. 


Are you appealing against the condition(s) of approval imposed by the Authorised Employee or 
Municipal Planning Tribunal? If yes, list relevant condition(s) and provide a description in Part E. 


Is your appeal based on and primarily concerned with the process followed prior to the Authorised 
Employee or Municipal Planning Tribunal? If yes, specify in Part E. 


Is your appeal based on and primarily concerned with the merits of the land development or land use 
application on which it is believed that the Authorised Employee or Municipal Planning Tribunal erred in 
coming to a conclusion? If yes, specify in Part E. 


Y N 


Date of Decision: Date of receiving notice of decision: 


Who took the original decision?: 
(please select) 


PART B: APPELLANT DETAILS 


First Name(s): Surname: 


South African Council of Planners 
(SACPLAN) Registration number Company Name : 
(if applicable):     (if applicable) 


Postal Address: 


Postal Code: 


E-mail: 


Telephone                    Cell phone number  
Number: 


Municipal Planning Tribunal Authorised Employee 
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PART C: APPELLANT PROPERTY DETAILS 
For property that is affected by the proposed development 


Property Description: 


Physical Address:  


Town/Area: 


PART D: PROPERTY DESCRIPTION OF PROPOSED LAND DEVELOPMENT 


Property Description: 


Physical Address:  


Town/Area: Current Zoning: 


Property Current Land Use:    
Extent: 


PART E: APPEAL MOTIVATION AND REASONS: 


Brief description of appeal (please attach motivating memorandum with detailed reasons/grounds for appeal): 


PART F: ATTACHMENTS AND SUPPORTING DOCUMENTS 


Information and documentation required in terms of Section 38(1) of the Planning By-law 
Complete the below checklist and attach all documents relevant to the application. Failure to submit all information and/or documents 
will result in the application being deemed incomplete. The application will not be considered complete until all required information 
and documents have been submitted. 


Proof of payment of appeal fees (applicant) Y N N/A 


Proof of serving of notice of appeal (applicant) Y N N/A 
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Copy of decision and proof of notification Y N N/A 


Copy of conditions of approval Y N N/A 


Motivation and reasons for appeal Y N N/A 


Other (specify) Y N N/A 


 


 
 
PART G: DECLARATION: 
 
I hereby wish to confirm the following: 


1. That the information contained in this appeal and accompanying documentation is complete and correct. 


2. I’m aware that it is an offense in terms of section 86(1) to supply particulars, information or answers knowing the particulars, 


information or answers to be false, incorrect or misleading or not believing them to be correct. 


 
 
Appellant’s Signature: Date: 
  
 
 
Appellant Name:  
 
 
 
FOR OFFICE USE ONLY: 
 
Date received:  
 
Received by:  
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14 October 2025 Jacques Marais 

Phone: +27 11 586 6026 

Fax: +27 11 586 6026 

jmarais@fasken.com 

The Municipal Manager  

Knysna Local Municipality 

Knysna 

6570 

 

FOR ATTENTION: Linda Mniki 

Per Email: lmniki@knysna.gov.za / 

knysna@knysna.gov.za  

 

Our ref:  Jacques Marais 
  

Your ref:  Collab Reference 2663406 

 

Erf 450 Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the Knysna 

Municipality Spatial Planning & Land Use Management By-Law, 2021 

 

Dear Sir/Madam 

1. Introduction 

1.1 We act for the Belvidere Homeowners Association (BHOA). 

1.2 We refer to the – 

1.2.1 application for a consent use in terms of Section 15(2)(o) of the Knysna 

Municipality Spatial Planning & Land Use Management By-Law, 2021 (By-

Law) submitted by Robert Stanley Vadas c/o VBGD Town Planners 

(Applicant), to permit a second dwelling greater than 60m2 of 73,6m2 on Erf 

450 Belvedere (Erf 450), located at the Corner of Page Close & Lower 

Duthie Avenue (the Application). The Application reference number is 

3541; and 

1.2.2 memorandum, dated July 2025, in support of an application for consent use 

for a second dwelling on Erf 450, prepared by VBGD Town Planners 

(Memorandum); and 

1.3 Erf 450 falls under the jurisdiction, management and administration of the 

BHOA. 

1.4 On behalf of the BHOA, we hereby submit formal objections to the Application 

in accordance with Section 50 of the By-Law. We have been instructed to 

specifically address the Applicant’s assertions regarding the role and authority 

of the BHOA and the binding nature of the Belvidere Estate Building Design 

Manual, 2024 (BDM). 
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1.5 While this letter does not address every contention made in the Application or 

Memorandum, the BHOA reserves the right to respond to any additional points 

at the appropriate time and forum, should the need arise. 

2. Binding Nature of the BHOA Constitution and BDM 

2.1 The BHOA is governed by the constitution of the BHOA (Constitution), which, 

together with any regulations adopted in terms of its Constitution, is binding on 

all the Members of the BHOA, including the Applicant. 

2.2 All functions of the BHOA vests in the Executive Committee, which has the 

powers conferred on it under clause 12 of the Constitution. 

2.3 The powers conferred on the Executive Committee include the power to – 

2.3.1 appoint an Architecture Committee to inter alia - 

2.3.1.1 ensure that all plans are considered in terms of the BDM; 

2.3.1.2 take all decisions as may be necessary and within the Architecture 

Committee’s powers to ensure the maintenance of the original 

Development Concept as interpreted by the Architecture Committee; and 

2.3.1.3 propose regulations governing the maintenance of the Development 

Concept. 

2.4 Having regard to the first paragraph under Section 3 of the BDM, the BDM has 

been formulated to – 

2.4.1 preserve the Belvidere Estate architectural concept [sic] (which presumably 

implies the Development Concept); and 

2.4.2 give effect to the mandate of the Development Company (which has been 

succeeded by the BHOA) imposed as a condition on the title deeds of the 

properties in the Estate, which states that: 

Every building to be erected on the said erf shall be of approved design and of sound 

construction. No building operations shall be commenced on the said erf and no 

additions or alterations to approved buildings shall be effected until the Transferor 

(now the BHOA) has in writing approved the design and construction plans including 

material and colour specifications for the erection of a dwelling house, any outside 

buildings and fences or walls… 

2.5 The BDM, therefore, represents the regulations that must be observed and 

complied with by each Member of the BHOA, and enforced by the Architecture 

Committee, to ensure that the Development Concept is maintained and 

preserved.  

2.6 Having regard to the above, we submit that the BDM constitutes regulations 

adopted in terms of the Constitution and is binding on every Member, including 

the Applicant. In numerous court judgements, it is confirmed that this binding 

effect arises from the principles of contract law, on the basis that the Applicant, 

when he bought and took transfer of his property (Erf 450), agreed, and 

undertook in favour of the BHOA, to be bound by the Constitution, its rules and 

regulations. 

2.7 Against this background, every Member – 

2.7.1 undertakes in favour of the BHOA that he shall comply with the provisions 

of the Constitution and any regulations adopted in terms of the Constitution; 
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2.7.2 shall observe all regulations made by the BHOA; and 

2.7.3 shall comply with the decisions of the Architecture Committee on 

interpreting the BDM. 

2.8 Contrary to the Applicant’s suggestion that the BHOA and the BDM are merely 

advisory, we are instructed to submit that: 

2.8.1 the BHOA is governed by its Constitution that is binding on all Members, 

including the Applicant; 

2.8.2 the BDM constitutes regulations adopted in terms of the Constitution, and 

its provisions are enforceable by the Architecture Committee appointed by 

the BHOA; 

2.8.3 the title deeds of properties within Belvidere Estate explicitly require written 

approval from the BHOA for any building operations, additions, or 

alterations; and 

2.8.4 the Applicant, by accepting transfer of Erf 450, contractually undertook to 

comply with the Constitution, BDM, and decisions of the Architecture 

Committee. 

3. Legal Framework Supporting BHOA Authority 

3.1 It is common cause that the BHOA’s Architecture Committee has rejected the 

Applicant’s request for approval of a second dwelling on Erf 450 for non-

compliance with Section 5.1.1.2 of the BDM. 

3.2 Section 5.1.1.2 of the BDM provides as follows: 

5.1.1.2  SECOND DWELLING UNITS (Granny Flat/Guest Cottage) 

A second dwelling shall only be approved on a single residential erf if all the following 

conditions are met: 

• The coverage of the main house and outbuildings does not exceed 300 square 

metres. 

• The bulk of the proposed second dwelling does not exceed 100 square metres. 

• The second dwelling must be of the same design style as the main house 

specifically in materials, colour, doors and windows. 

• One small kitchen is permitted. 

• Special application to the Architecture Committee must be made and approval 

will only be granted at their discretion. 

• No third dwelling unit is permissible. 

• Special application can be submitted for accommodation units for live-in 

caregivers. 

• Knysna Municipal approval – Town Planning Department application – 

Consent Use for 2nd Dwelling. 

3.3 The Applicant contends that the Application should be approved by the Knysna 

Municipality regardless of the BHOA’s (and by extension, the Architecture 

Committee’s) position.  

3.4 Based on the reasons and legal principles set out in the paragraphs below, we 

are instructed that the Knysna Municipality does not have jurisdiction or the 

59 / 334



 

4   

 

legal competence to override the BDM or condone permanent departures from 

the development parameters contained in the BDM.  

3.5 The By-Law affirms the authority of homeowners’ associations to impose more 

restrictive development rules than the rules provided for in the zoning scheme. 

In this regard, - 

3.5.1 Section 29(8) of the By-Law permits a homeowners’ association’s design 

guidelines to introduce more restrictive development rules than those 

contained in the zoning scheme; and 

3.5.2 Section 85(2) of the By-Law prohibits the Knysna Municipality from acting 

in conflict with its own By-Law, including those recognizing the authority of 

the BHOA as a homeowners’ association and the rights of such homeowners’ 

association to impose more restrictive development rules in its constitution 

than those contained in the zoning scheme. 

3.6 Accordingly, on the basis of Section 85(2) of the By-Law read with Section 

29(8) of the By-Law, the Knysna Municipality may not grant a departure from 

the development parameters which (i) is in conflict with the BDM and (ii) fails 

to uphold the 300m2 floor area restriction contained in section 5.1.1.2 of the 

BDM, as any such approval will be in conflict with the Knysna Municipality’s 

mandate not to act in conflict with the By-Law. 

3.7 Moreover – 

3.7.1 Section 29(3)(d) of the By-Law provides that the constitution of an owners’ 

association must be approved by the municipality and must make provision 

for control over the design guidelines of the buildings and erven arising from 

the subdivision; 

3.7.2 Section 29(8) of the By-Law provides that the design guidelines 

contemplated in paragraph 3.7.1 above may introduce more restrictive 

development rules than the rules provided for in the zoning scheme (own 

emphasis); 

3.7.3 The principle set out in section 29(8) of the By-Law is a confirmation and 

codification of the legal principle laid out by the full bench of the High Court 

of South Africa, Western Cape Division, Cape Town in Vanilla Street Home 

Owners Association v Ismail and another (A345/2013) [2014] ZAWCGC 25 

(5 March 2014)(Vanilla Street-case) - In summary, in the Vanilla Street-

case, the full bench disagreed with the court a quo’s conclusion that the Land 

Use Planning Ordinance 15 of 1985 (LUPO) (the ordinance that applied to 

the Vanilla Street Home Owners Association at that time and which is the 

ordinance under which the BHOA was established) did not grant the 

appellant, or other associations like it, the right to limit or restrict the use 

rights determined by a zoning scheme by way of a provision in its 

constitution or conduct rules. 

3.7.4 The Court in the Vanilla Street-case found in favour of the homeowners 

association, having the effect that the constitution providing more 

restrictive land use rights, prevailed over the relevant zoning scheme. 
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4. Non-Compliance with the BDM 

 The proposed second dwelling of 73,6m² exceeds the 300m² coverage limit stipulated in 

Section 5.1.1.2 of the BDM. The Architecture Committee has already declined approval 

based on this non-compliance. The Applicant’s attempt to reframe the coverage 

calculation is not supported by the BDM’s definitions or the Architecture Committee’s 

interpretation of the BDM. 

5. Municipal Jurisdiction and Ultra Vires Risk 

 The Knysna Municipality does not have jurisdiction to override the BDM or condone 

permanent departures from its parameters. Any approval granted in conflict with the 

BDM would be ultra vires and subject to legal challenge. 

6. Conclusion 

6.1 For the reasons set out above, it is evident that: 

6.1.1 the BHOA has the power to introduce more restrictive development rules 

than the rules provided for in the zoning scheme (which the BDM in its 

current form seeks to achieve), and has indeed done so; 

6.1.2 the Applicant must comply with the decisions of the Architecture Committee 

on interpreting the BDM, in respect of which the Architecture Committee has 

declined approval based on non-compliance with Section 5.1.1.2 of the 

BDM; 

6.1.3 the Knysna Municipality lacks the jurisdiction and legal competence to grant 

the departure and that any positive determination in respect of the 

Application will be ultra vires; 

6.1.4 if the Applicant does not agree with the Architecture Committee’s decision, 

then a dispute should have been declared, and the dispute must be dealt with 

in accordance with the dispute resolution procedures outlined in the BDM 

and Constitution; 

6.1.5 regardless of the manner of breach of the BHOA Constitution or BDM, the 

BHOA (through the Executive and Architecture Committee) is well within 

its rights to preserve the architectural concept of the Estate and were it to 

attempt to condone the breach of Section 5.1.1.2 of the BDM in this case, 

then not only will the committee act contrary to their powers and duties under 

the Constitution, but it would be difficult for the committee to object at a later 

stage to any other transgression of the BDM, which will result in the failure 

to preserve and maintain the Development Concept of the Estate. This will 

amount to a failure of its fiduciary duties to the Members in the Estate; and 

6.1.6 the Applicant remains bound by the BHOA Constitution and BDM. The 

Architecture Committee’s decision is valid and enforceable. The Knysna 

Municipality must respect the binding nature of these instruments and refrain 

from approving any application that contravenes them. 

6.2 The BHOA reserves all rights to make further submissions and to participate in 

any proceedings related to this Application. All notices and further proceedings 

related to the Application must be sent to writer hereof at the addresses reflected 

in this letter. 
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Yours sincerely 

 

Jacques Marais 

Fasken 
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25 February 2026 Jacques Marais 

Phone: +27 11 586 6026 

Fax: +27 11 586 6026 

jmarais@fasken.com 

The Municipal Manager  

Knysna Local Municipality 

For Attention: Ms Linda Miniki / Mr Hennie 

Smit 

 

lmniki@knysna.gov.za / 

knysna@knysna.gov.za / 

hsmit@knysna.gov.za  

 

Our ref:  Jacques Marais/334944.00002 
  

Your ref:  Collab Reference 2663406 / Consent Use Reference 3541 (Erf 450 Belvedere) 

 

Response to Western Cape Government (Mr T Rebel) - Belvidere HOA / Erf 450 

Belvedere - Consent Use Application for Second Dwelling 

 

Dear Sir/madam 

Introduction and Background 

1. We act for the Belvidere Home Owners Association (BHOA).  

2. We are instructed to address the email dated 18 June 2025 from Mr Theo Rebel, Chief 

Town and Regional Planner at the Western Cape Government (the Rebel Email), which 

was circulated to the Municipality regarding the role of the BHOA in land use 

applications. A copy of the email is enclosed with this letter. 

3. The Rebel Email was tabled in the context of the application for consent use (Reference 

3541) for a second dwelling on Erf 450 Belvedere (Erf 450). We refer to our client's 

detailed objection dated 14 October 2025, which is already on your file. 

4. The purpose of this letter is to correct a key legal misapprehension conveyed to the 

Municipality in the Rebel Email. 

5. It is a well-established principle in South African law that registered restrictive title deed 

conditions prevail over permissive zoning or land-use scheme rights. Where a title 

condition requires prior HOA approval for building work and such approval has been 

refused, the Municipality cannot lawfully authorise development contrary to that 

condition unless and until the condition is lawfully removed or amended. 

The Restrictive Title Condition on Erf 450 

6. The title deed of Erf 450 incorporates special conditions which bind successors in title. 

In particular, title deed condition D(a) provides that: 
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 “…No building operations shall be commenced on the said erf and no additions 

or alterations to approved buildings shall be effected until the Transferor has in 

writing approved the design and construction plans including material and 

colour specifications…” 

7. In Willow Waters Homeowners Association (Pty) Ltd v Koka NO and Others 2015 (5) 

SA 304 (SCA), the Supreme Court of Appeal (SCA) confirmed that two requirements 

must be met for a title condition to constitute a real right:1 

7.1 The SCA held that the intention of the person who creates the right must be to 

bind not only the present owner of the land, but also successors in title. In the 

present case, the title deed condition on Erf 450 expressly binds successors in 

title, satisfying this requirement. 

7.2 The SCA held that for a condition to be capable of valid registration as a real 

right, it must carve out a portion of, or take away something from, the dominium. 

This principle is embodied in section 63(1) of the Deeds Registries Act 47 of 

1937, which provides that no condition which does not restrict the exercise of 

any right of ownership in respect of immovable property shall be capable of 

registration.2 

8. As to the second requirement, the SCA confirmed that ownership comprises a bundle of 

rights or competencies, which include the right to use the property, to exclude others 

from it, and to give others rights in respect thereof. One of these competencies is the ius 

disponendi, being the right to freely dispose of the property. Critically, if that right is 

limited in the sense that the owner is precluded from obtaining the full fruits of the 

disposition, one of his rights of ownership is restricted.3 

9. In the context of Erf 450, the title condition requiring the BHOA's prior written approval 

before building operations commence restricts the owner's ability to freely develop and 

use the property. This constitutes a subtraction from dominium, satisfying the second 

requirement. 

10. It remains operative unless it is removed or varied through the applicable statutory 

mechanism. A municipal consent or approval cannot override it. 

Governing legal principles and authorities 

11. In Shell South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd4the court held 

(approving Kleyn v Theron 1966 (3) SA 264 (T) at 270H - 272C) that a local authority 

is bound to observe title deed conditions and that a subsequent town planning scheme 

does not override the title condition imposed on an erf where there is a conflict between 

the two. 

12. In Malan and Another v Ardconnel Investments (Pty) Ltd5 the court held (also referring 

to Kleyn v Theron 1966 (3) SA 264 (T) at 272) that a town planning scheme does not 

overrule registered restrictive conditions in title deeds. Moreover, a consent by a local 

authority in terms of a town planning scheme does not, of itself, authorise the use of an 

erf contrary to its registered restrictive title conditions. 

 
1 Willow Waters Homeowners Association (Pty) Ltd v Koka NO and Others 2015 (5) SA 304 (SCA) at par 16. 
2 Ibid at par 21. 
3 Ibid at par 22. 
4 1980 (1) SA 683 (W) at 689H. 
5 1988 (2) SA 12 (A) at 40E-F. 
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13. In Camps Bay Ratepayers and Residents Association and Others v Minister of 

Planning, Culture and Administration, Western Cape, and Others6 the court – 

13.1 confirmed the principle in the Malan-case (refer to paragraph 12 above) that the 

zoning scheme does not override title deed restrictions; 

13.2 held that where restrictive title conditions are registered in favour of all other 

properties in a particular township, as in this case, they have the same status and 

legal effect as praedial servitudes, which can be enforced by an owner of 

property in that township against the owner who may be acting in breach of 

those conditions; and 

13.3 further held that where there is a conflict between the zoning scheme and the 

title conditions, the latter must clearly enjoy precedence. 

14. In Van Rensburg and Another NNO v Nelson Mandela Metropolitan Municipality and 

Others7 the court confirmed that restrictive title deed conditions take precedence over the 

municipality’s zoning and planning schemes, and consequently any possible permission 

by the municipality to build or use buildings contrary to the conditions cannot be lawful. 

15. It follows from the above authorities that a municipal consent or approval cannot 

authorise development in conflict with an operative title condition. If such consent were 

to be granted regardless, it would be ineffectual and at risk of being declared unlawful to 

the extent that it purports to sanction a contravention of the title condition. 

16. Furthermore, a decision by the Municipality to grant consent use in circumstances where 

such consent cannot lawfully be given effect to would constitute administrative action 

that is, at minimum, unlawful for the purposes of the Promotion of Administrative Justice 

Act 3 of 2000. Such a decision would be susceptible to review and setting aside by a 

court, with an appropriate costs order. 

Application to Erf 450 and Rebel Email 

17. The BHOA's approval has been refused, and the title condition remains operative. The 

BHOA's Architecture Committee has refused the applicant's proposal on the ground that 

it does not comply with Section 5.1.1.2 of the Belvidere Estate Building Design Manual, 

2024, including the 300 m² coverage threshold and the applicable style controls. That 

refusal constitutes the exercise of the title condition approval power recorded in the title 

deed of Erf 450. In the absence of the BHOA’s approval, no building operations may 

lawfully commence. 

18. The key propositions advanced in the Rebel Email are rebutted as follows: 

18.1 Municipal planning competence versus real rights: While land use decision-

making falls within the competence of the Municipality, that competence does 

not extend to the negation of a registered real right. The Municipality's planning 

authority is circumscribed by the existence of the operative title condition. 

18.2 HOA rules versus title conditions: With reference to paragraph 2.6 of our 

client’s objection of 14 October 2025, we accept that the BHOA’s constitution, 

regulations and rules are binding on and enforceable against its members based 

on the principles of contract law (that is through private mechanisms). However, 

in this instance, the title deed itself requires prior BHOA approval. This is a 

 
6 2001 (4) SA 294 (C) at 324E – G; 324H- 325B. 
7 2008 (2) SA 8 (SE) at 10I - 11B. 
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registered restriction that prevails over the zoning and planning schemes of the 

Municipality. 

18.3 Deciding without HOA consent or comment: The granting of the consent use by 

the Municipality cannot legalise a development that contravenes a registered 

restriction. Any such approval would be incapable of implementation and 

legally vulnerable to challenge. 

19. We point out that granting consent use in the present circumstances would serve no 

practical purpose. Even if the Municipality were to approve the application, the applicant 

would remain unable to commence building operations in the absence of the BHOA's 

written approval as required by the title deed. The granting of consent would accordingly 

be an exercise in futility and a waste of the Municipality's administrative resources. 

Conclusion 

20. We submit that the Municipality cannot process the consent use application on the basis 

that it cannot be given effect to in the presence of the operative restrictive title condition 

and the BHOA's refusal of written approval, and should the Municipality process the 

application, which it should not, the application must be refused. 

21. All our client's rights are expressly and fully reserved. 

Yours sincerely 

 

Jacques Marais 

Fasken 
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NOTIFICATION OF PAYMENT

To Whom It May Concern:

First National Bank hereby confirms that the following payment instruction has been received:  

----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------- 

 END OF NOTIFICATION

-----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

To authenticate this Payment Notification, please visit the First National Bank website at fnb.co.za, select the "Verify Payments" link and follow

the on-screen instructions.

Our customer (the payer) has requested First National Bank Limited to send this notification of payment to you. Should you have any queries

regarding the contents of this notice, please contact the payer. First National Bank Limited does not guarantee or warrant the accuracy and

integrity of the information and data transmitted electronically and we accept no liability whatsoever for any loss, expense, claim or damage,

whether direct, indirect or consequential, arising from the transmission of the information and data.

Disclaimer: 

The information contained in this e-mail is confidential and may contain proprietary information. It is meant solely for the intended recipient.

Access to this e-mail by anyone else is unauthorised. If you are not the intended recipient, any disclosure, copying, distribution or any action

taken or omitted in reliance on this, is prohibited and may be unlawful .No liability or responsibility is accepted if information or data is, for

whatever reason corrupted or does not reach its intended recipient. No warranty is given that this e-mail is free of viruses. The views expressed

in this e- mail are, unless otherwise stated, those of the author and not those of FirstRand Bank Limited or its management. FirstRand Bank

Limited reserves the right to monitor, intercept and block e-mails addressed to its users or take any other action in accordance with its e-mail

use policy. Licensed divisions of FirstRand Bank Limited are authorised financial service providers in terms of the Financial Advisory and

Intermediary Services Act 37 of 2002.

-----------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------------

. .

Date Actioned :  2026/06/09

Time Actioned :  13:21:01

Trace ID :  BQBCH4FQ

. . . .

Payer Details

. . . .

Payment From :  BHOA Chq

Cur/Amount :  3,080.06

. . . .

Payee Details

. . . .

Recipient/Account No :  . . 265043

Name :  Knysna Municipality

Bank :  Standard Bank

Branch Code :  051001

Reference :  400331000124

A division of FirstRand Bank Limited. An Authorised Financial Services and Credit Provider (NCRCP20).

BHOA 6 
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Date:  14  July 2026   Reference: 

 

The Municipal Manager 

Planning and Development Department 

Knysna  Municipality 

P. O Box 21 

KNYSNA   

6570 

Attention:  Manager: Land Use Management 

Dear Sir, 

APPLICATION ERF 450 BELVIDERE: RESPONSE TO APPEAL BY FASKEN ATYTORNEYS ON BEHALF OF 

BELVIDERE HOA:  

I refer to the appeal submitted by the abovementioned attorneys  which raises 7 grounds of appeal as 

detailed in the submission,  to which we respond to as follows: 

1. Ground of Appeal 1:   

1.1 The essence of this ground refers to the Condition of Title,  and specifically that the nature of a Title 

Deed Condition is a real right and cannot be overridden by a zoning scheme or by a consent use 

approval. It states that the title deed condition occupies a higher position in the hierarchy of land 

use controls than those in the zoning scheme. 

We agree with the above,  however it is firstly essential that the Title Deed Condition is read in its 

entirety,   and secondly,  thereafter interpreted as to whether it is restrictive in the current instance.  

In other words, before the condition is declared restrictive, it is necessary and essential to consider 

the context of the application under consideration. 

1.2 The submission by Fasken Attorneys quotes the condition of Title as being the following: 

“No building operations shall be commenced on the said erf and no additions or alterations to approved 

buildings shall be effected until the Transferor has in writing approved the design and construction plans 

including material and colour specifications” 

 The above is however not a complete representation of the title condition D (a),  which reads as 

follows 

“Every building to be erected on the said erf shall be of approved design and of sound construction. 

No building operations shall be commenced on the said erf and no additions or alterations to 

approved buildings shall be effected until the Transferor has in writing approved the design and 

construction plans including material and colour specifications for the erection of a dwelling house 

VBGD  Town  Planners   
Town Planners and Development Consultants 
JOHANNESBURG: Tel : 27 011 706 2761 or KNYSNA  079 158 6699   
                               Email : druce@mweb.co.za  website: https://vbgdtownplanners.co.za/  
  
POSTAL ADDRESS: P.O.Box 3506 Knysna 6570 
 
PHYSICAL ADDRESS: 154 Watsonia Avenue Brenton WC   

Celebrating 35 Years service to our clients (1985 to 2020)  
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any outside buildings, and fences or walls. The Transferor however does not in any way accept or 

assume any legal responsibility arising directly or indirectly from any approval granted by it”  

From the above full text contained in Condition D(a) the following is evident: 

1.  The condition is clearly aimed at the erection of a new building ensuring an “approved design” 

and “sound construction”.  

2. Secondly, the condition requires approved design and construction plans,  including material and 

colour specifications for the erection of a dwelling house, any outside buildings, and fences or 

walls.  (My underlining)  

3. From the reading of the full text of Condition D(a), it is clear that the purpose of the condition is to 

ensure that when a dwelling house is erected or altered, it does not conflict with applicable  design 

guidelines for the estate and is of sound and proper construction. The condition goes so far as to 

stipulate consideration for building material and colour to be used in construction of a dwelling 

house,  outside buildings , fences or walls. 

Context: : 

1.3 In the current context of a second dwelling within the existing dwelling house there are no 

considerations which conflict with the condition of title. Firstly, the existing house has approved 

building plans, and which has consequently already been scrutinised for compliance with the 

stipulations including design, sound construction, colours and materials used and construction plans. 

The second dwelling as proposed,  requires no new additions and has no implications at all regarding 

design or appearance of the house.  The second dwelling will use an existing surface within the 

dwelling house to add kitchen appliances, which is what constitutes a second dwelling. The surface 

area is less than 4m² in extent and would remain exactly the same,  whether there were appliances 

included or not. The surface area or “kitchenette” is shown below: 

 

 

 

 

 

 

 

 

 

 

 

 

1.4 Considering the above and placed within the  correct context and full wording of the Title Deed 

condition, it is clear that the proposed space within the dwelling house,  does not contradict the Title 

Deed.  
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The assertion that the granting of a consent use is unlawful  due to disregard for a condition of title is  

therefore misguided and incorrect. When evaluating any application where there are conditions of 

Title to consider,  it is incumbent on the municipality to apply its mind in a diligent manner and 

importantly,  in the correct context. This is what the Municipal Planning  Tribunal, and the Knysna 

Planning Department have done in considering and granting the consent use. The Knysna municipal 

Planning Department is well versed in the need to respect title deed conditions as they always do, 

however the context and wording matters. 

1.5 The appellant indicates in paragraph 3.1.3 what the Tribunals obligations are when considering an 

application.  It is stated that the Tribunal is bound by Section 65(t) to have regard for restrictive 

conditions of Title. Accordingly, the appellant suggests that this provision imposes a mandatory 

obligation to give effect  to any restrictive condition.  

The above suggestion does not however remove the obligation of the Municipal Planning Tribunal 

and the Planning Department, from applying their respective minds in consideration of what 

constitutes a restriction and what doesn’t. Proper consideration as has been done, confirms that the 

condition of title is not subverted in any manner. The Tribunal has therefore not acted unlawfully as 

is suggested, but rather after due and proper consideration of the matter, and  in the correct 

context. 

 

2. Ground of Appeal 2: 

2.1 The ground of Appeal states that there was a failure to give effect to the BHOA Constitution and 

Belvidere Design Manual (BDM) and Sections 29 and 85 of the Knysna Planning By-Law. The appellant 

quotes various sections of LUPO (Ordinance 15 of 1985) establishing the status of the homeowner’s 

association as a body corporate. It also states that the Homeowners Association has a constitution 

which binds all landowners,  and to create  a Building Design Manual (BDM) which is utilised by the 

Architecture Committee to evaluate plans. 

2.2 The appellant submits that the BDM has been formulated to preserve the Belvidere Estate 

architectural concept,   ie the “Development Concept”, and to ensure that this concept is  

maintained.  It also submits that this may have more restrictive controls than contained in the zoning 

scheme.  

2.3 Paragraph 3.2.4 of the appellant’s submission makes an incorrect statement that at the Tribunal 

hearing,  the applicant submitted that the BDM is not registered with the municipality and does not 

function as an overlay to municipal planning controls.  The same point is made under Ground 3 

paragraph 3.3.2.  This is factually incorrect and was not presented as such to the Tribunal. The correct 

version  as presented,  stated  that the BDM is a “guideline”. Guidelines are defined in any accepted 

dictionary as a general rule,  principle or piece of advice. They are suggestive not mandatory, and 

have flexibility so that they can adapt to specific circumstances.  

2.4 An “Overlay Zone” is not a guideline and is indeed  created in terms of the provisions of Sections 15 

and 16 of the Knysna Zoning Scheme By-Law 2020. In order to create an overlay zone requires a 
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formal process as contemplated in  Sections 12 and 13 of the Municipal Systems Act,  read with 

Section 25 of the Land Use Planning Act. Section 15(2) of the Knysna Zoning Scheme determines that 

the municipality must determine development parameters for each overlay zone. This is what was 

stated to the Tribunal, to confirm that the BDM controls are not a formal overlay zone, and therefore 

retain the status of a guideline. 

2.5 Section 25 of the Land Use Planning Act, which enables promulgation of an overlay zone, reads as 

follows: 

 

Section 27 in turn reads as follows: 

 

The above provisions clearly confirm that the responsibility of adopting an overlay zone applicable 

to  any existing Zoning Scheme, rests with the Municipality. 

In addition, Sections 12 and 13 of the Municipal Systems Act are provisions to allow full participation 

and eventually formalising any amendment to a By-Law,  by publication in the Provincial Gazette.  

This has not been undertaken in the case of Belvidere Design Manual Guideline, unlike other areas 

in Knysna which have formalised overlay zoning. 

The overlay zone essentially becomes an “amendment scheme” adopted as part of the applicable 

Zoning Scheme By-Law. This has not been undertaken in Belvidere.  

 

3 Ground of Appeal 3:  

3.1 This ground for appeal claims a material error in the recommendation memorandum prepared by 

planner Linda Mniki in that the report did not recognise any restrictive conditions of Title. It furthermore 

complains that under paragraph 6.8  of the department report it notes “not applicable” under the 

heading of “Removal of Restrictive Conditions” 

3.2 On the first point, it is presented in the department’s  report under paragraph 5.3.1  in summarising 

the applicant’s reply,   that the issue of title restrictions was dealt with by the applicant,  and from 

the sentiment in this paragraph, the department is in agreement with the applicant’s assessment of 

the title deed, not being restrictive in this instance.  
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3.3 On the second point, the reason for the subject being “not applicable” is because the application 

for consent use did not include any suggestion of removing any title deed conditions. The statement 

of this being “not applicable”, is therefore correct. 

 

4 Grounds of Appeal  4 

4.1  It is claimed that the building coverage calculations are incorrect, and that the limit of 300m² for 

allowing a second dwelling is exceeded by 11m². 

4.2 The definition of coverage refers to the area covered by a roof or projection,  expressed as a 

percentage of the site area.  

4.3 The Belvidere Design Guidelines requires that sites larger than 1500m² are allowed a coverage of 30%  

which in the case of this site would translate to a permissible coverage of 453m². The Knysna Zoning 

Scheme 2020 allows for a coverage of 50 % which would permit a coverage of 755m² on this site. The 

stipulation in the BDM however limits second dwellings to a house with a coverage of only 300m².  

There  is however no rational explanation in the BDM for this provision, and it is simply an arbitrary 

percentage. 

4.4  In considering the definition of coverage in the BDM, the reference to a roof being a covered space 

is relevant. Roofs are not defined in the BDM however, a roof is generally defined as a covering to  

protect an interior space  from external weather occurrences such as rain, sun,  snow and wind. A 

pergola  however does not include these attributes and should not be regarded as coverage. 

Despite what the appellant says,  our architect made the following calculation expressed in the 

sketch below, excluding the pergola from coverage.  This calculation has the coverage without the 

pergola as 289m². 

 

 

 

 

 

 

 

 

 

 

 

 

4.5 In  considering this  matter there are some fundamental elements  to evaluate. 

4.5.1 The second dwelling applied for  is not a physical  addition to the house and therefore the 

over-emphasis on coverage is unwarranted and is indeed inconsequential as far as impacts are  

concerned. 
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4.5.2 The Knysna zoning scheme and the general parameters of the BDM both permit coverages 

in excess of the 300m2,  these being 453m² and 755m² respectively in this instance. The BDM and the 

Architects Committee should consider this, and especially where there are no changes to the current 

structure of the house. The suggestion in the BHOA objection for the owner to demolish 11m² of the 

house in order to accommodate a 4m² existing surface to accommodate small appliances is absurd. 

 

5 Ground of Appeal 5: 

5.1 The suggestion  is that there is conflation of Architectural Appearance with Land Use. It is suggested 

that even though the  second dwelling is within an existing house  it conflates  appearance with use, 

and that a building approved for one use cannot automatically be converted to another use. It is 

further intimated that the restriction on second dwellings is a land use and density control, not an 

architectural consideration. 

5.2 With the greatest of respect, this is entirely incorrect. Firstly, second dwellings are permitted on all 

properties in Knysna with a Single Residential zoning. Therefore,   both land  use and density are 

accepted outcomes for any landowner who wishes to  make use of this standard provision in the 

zoning scheme.  The Knysna Zoning Scheme allows for a second dwelling of 60m² without seeking 

permission other than building plans, and which can be increased  in size with the submission of a 

consent use, as is the case with this application. 

 

5.3 The Belvidere BDM requirements for allowing a second dwelling are shown in the table below. The 

BDM guidelines are in the left column and the level of our compliance in the right column:.  

  

 

DESIGN GUIDELINE REQUIREMENTS SECOND DWELLINGS 

                   

                COMPLIANCE 

Coverage of the main house and outbuildings does not 

exceed 300m² 

COMPLIES ON OUR 

CALCULATION 

       

The bulk of the proposed second dwelling does not exceed 

100m² 

     COMPLIES 

The second dwelling must be the same design style as the 

main house 

NO CHANGES TO BUILDINGS 

One small kitchen is permitted      COMPLIES 

Special application to the Architecture Committee to be 

made 

     CONCLUDED 

   (No consensus) 

No third dwelling is permissible     NOT APPLICABLE 

Special application can be submitted for accommodation 

for live-in caregivers 

NOT APPLICABLE  

Knysna Municipal approval. Consent Use application  APPLICATION NOW SUBMITTED 
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The above shows very clearly that the principle of a second dwelling in the Belvidere Estate is an 

accepted land use,  limited only by the requirements listed. It is important to note that with the 

exception of the 300m² coverage requirement,  we are fully compliant. It is our view that this should 

in any event be seen as a guide not a prescription, for the reasons we have submitted. This reasoning 

is rational and  was accepted by the Municipal Planning Tribunal. 

 

6. Ground of Appeal 6: 

6.1 The submission claims  procedural irregularities  by failing to include the appellants supplementary 

submission. The supplementary submission contains  largely repetitive issues already raised by the 

appellant in his original objection. These relate primarily to matters regarding title deed restrictions,  

which have been addressed.  

6.2 The department should answer this aspect themselves , however in our opinion the issues raised 

were   already on the record for consideration and did not need to be repeated. It can  also be 

noted that we did not see this supplementary submission from Fasken Attorneys.   

6.3 Regarding the so-called Rebel email from Western Cape officials, it is important to consider what 

was stated in that email, which has important considerations in support of  our submissions. 

6.4 Extracts from the Chief Town and Regional  Planner, Western Cape Government  state, inter alia 

the following: 

 

 The document  is attached as an annexure. (See ANNEXURE F) 

 

7. Ground of Appeal 7:  

7.1 Broader Implications for Belvidere Estate are stated as allowing additional dwelling units within 

Belvidere which would fundamentally undermine the density controls contained in the BDM and 

create uncertainty regarding estate governance. It is submitted by the appellant  that the 300m² 

coverage  limit is a carefully calculated density control to ensure second dwellings are only 

created on properties of a scale which can accommodate them, without exceeding the estates 

character.  

7.2 This presumption is absurd and altogether flawed. The second dwelling allowance of the BDM  

permits  second dwellings of up to 100m², whereas the one we propose is only 74m². The larger the 

permitted size, the more inclined owners will be to make two-bedroom units, thus increasing the 

density. There has been no attempt by the BDM or the BHOA to justify and motivate  the selection 

of 300m² as a threshold size. The calculation is not referenced at all in the BDM, which  should have 
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been  done  if it is  so important.  It is therefore an arbitrary size and in reality, unrelated to density.  

Furthermore, if the BDM are prepared to allow units up to 100m² on sites with a coverage of 300m² 

it means that the second dwelling will tend to dominate the  character of the site and not the 

other way around. 

7.3 Rather than to criticise the applicant’s proposal, the Planning Department’s assessment report and 

the decision of the Municipal Planning Tribunal, the appellant, ( ie the BHOA and the Architectural  

Committee) , should consider revising the Design Guidelines and bring them in line with the 

municipal planning stipulations. Alternatively, they should entrench revised zoning parameters by 

way of a formal overlay zoning application, undertaken through the prescribed channels and 

controlling legislation, as described earlier.   

7.4 The appellant’s  submission suggests that the Municipality has a statutory interest in the integrity of 

the BHOA governance instruments. This is correct, however, it also has a statutory obligation vested 

in it by Sections 156(1) and (2) read with Part B of Schedule 4 of the Republic of South Africa  

Constitution. These sections secure the executive authority to the Municipality,  and a right to make 

decisions and administer all land use planning matters.  

7.5 The Municipal Systems Act  and the Spatial Planning and Land Use Management Act (SPLUMA), 

also confer authority on the municipality as the decision maker in all land use matters. There is no 

provision in any law which allows for the delegation of decision making to an external party, 

including a HOA. Executive authority to decide on land use planning matters rests  with the 

Municipality. 

7.6 The appellant suggests  that if the BHOA requirements  and by implication the BDM is undermined 

by decisions such as this,  it also undermines the instruments it has put in place to protect the 

community from such precedents. This would only be true if there was a significant opposition to 

an application such as this, however in this instance all surrounding owners bar one,  consented to 

the second dwelling and there were no other objections from the wider community. The one 

objection was from a certain Mr Breda Lombard who at the time had links with the BHOA and is a 

serial objector in Belvidere.  

7.7 The reality is that the BHOA acts in its  own interests in opposing innocuous applications such as this  

and not in a considered and reasonable manner when confronted with an application of this 

nature.    

 

8 Additional Observations by the appellant: 

8.1 The appellant makes some additional observations, which have essentially  been addressed in our 

response.  One point which needs to be corrected is contained in paragraph 4.3, regarding a 

previous penalty for exceeding permissible  height. This does not indicate a pattern of departure 

from development controls. The matter was a technical issue relating to roof design, which was 

corrected by the owner at significant cost. It has nothing at all to do with the matter under 

consideration . 
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9 Relief Sought by the appellant: 

9.1 The relief sought is to set aside the decision of the MPT,  and to refuse the application on the 

basis of the grounds detailed in the submission.  

9.2 Reference to Sections 29(8) and 85(2) require explanation. While a homeowner’s association 

may introduce more restrictive rules than the zoning scheme it does not imply that the 

municipality must act in an irrational manner when considering any application. Whatever 

rules are compiled by the homeowner’s association, the municipality must always consider 

every item on its individual merits. Section 65 of the Planning By-Law sets out comprehensive 

criteria for decision making on land use applications, none of which reference any stipulations 

by a Homeowners Association.    

9.3 The municipality must decide in a rational and impartial manner after due consideration of all 

relevant matters pertaining to the application. This was done and therefore the relief sought 

by the appellant is to be dismissed.                                                                                                                                                                                                          

 

10 Case Law: 

10.1 The appellant quotes a number of case law extracts throughout the submission,  these largely 

associated with court rulings where it was confirmed that Title Deed Conditions take 

precedence over the municipality’s zoning scheme.  There is also reference to restrictive title 

conditions binding a municipality not to disregard such conditions,  and that a town planning 

scheme does not override title conditions. 

10.2 The appellant also asserts that in terms of Section 65(1)(t)  of the Planning By-Law the 

Municipality must have regard to, inter alia, any restrictive conditions of Title. 

10.3 Regarding these quotations we are in agreement with the statements and  rulings with regard 

to title deed restrictions, and that  a zoning scheme does not nullify such conditions. However, 

as we have stated in paragraph 1 of this submission, case law and rulings made need to be 

read and interpreted in the context of the case at hand. Without context, it is easy to 

misinterpret rulings, which cannot be applied universally and without careful scrutiny and 

evaluation. 

10.4 Of interest to note is the absence in the appeal submission  of significant case law relating to 

the status which the South African Constitution confers on a Municipality to decide on matters 

relating to land use planning, including matters relating to Title Deeds. In a landmark decision 

by the Constitutional Court in 2010,   City of Johannesburg Metropolitan Municipality v 

Gauteng Development Tribunal and Others  (Case 2010ZACC 11) the court ruled that the RSA 

Constitution gives local municipalities the exclusive authority in  decisions relating to  land-use 

planning,  including township establishment, rezoning and any other land use related matters. 

This ruling confirmed that municipalities are empowered by Sections 156(1) and (2) read with 

Part B of Schedule 4 giving executive authority to prepare and adopt land use planning By-
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Laws so as to administer municipal planning. The definition of municipally planning includes 

the compilation of Planning By-Laws, which in turn prescribe statutory provisions in considering 

land use applications. The Planning Department and the Municipal Planning Tribunal are 

empowered by these By-Laws,  and have acted in accordance therewith. 

10.5 Therefore, while case law relating to title deed conditions and the status of a Home Owners 

Association is not irrelevant, it is important to accept that the municipality is the authority who 

is tasked with evaluating and deciding on all matters relating to land use,  and specifically 

land use applications. 

  

11 CONCLUSION: 

11.1 The appellant has attempted to convey a proposition that the Knysna Municipality erred in 

deciding on this matter, and has ignored both the Home Owners Association’s  status as a 

governing association, and the conditions of Title which restricts certain aspects in terms of 

the Belvidere Design Manual (BDM).  

11.2 As we have addressed in this reply, the appellant has misunderstood the status of the BDM  

being an alternative to the Knysna Zoning Scheme, imposing its own, more restrictive 

development parameters. While the BDM can advance additional and/or alternative 

development controls, such controls remain guidelines, and which must by definition,  be 

reasonable and also flexible, to enable applicability in varying circumstances.  

11.3 The guidelines in the BDM are not alternative zoning parameters,  as they have  not been 

formalised by becoming an overlay zone. As detailed herein, overlay zones require a formal 

process in terms of the Knysna Zoning Scheme, the Municipal Systems Act and the Western 

Cape Land Use Planning Act. If not formalised as required in the above legislation,  they 

remain  development guidelines to be considered by the municipality when taking a decision. 

11.4 The appellant has also misinterpreted the  wording of the Title Deeds as being restrictive, which 

on proper and considered evaluation, is incorrect. It has been shown both in the submission 

to the municipality and herein that,  what is proposed and now granted in the approval of 

the consent use, is not in conflict with the stipulation in the title deed. Therefore, the Tribunal 

was entitled to make a considered decision in this regard,  having correctly assessed the 

wording and context of  title deed Condition D (a).   

11.5 The appellant has attempted to imply that the  Belvidere Homeowners Association has an 

exclusive right to decide on matters relating to land development via the Architectural 

Committee. This too is incorrect, because as we have confirmed, the municipality has 

executive authority in municipal planning, not the Homeowners Association. The Municipality 

has an obligation in terms of its Planning By-law and other governing legislation such as the 

Municipal Systems Act to act in a considered, rational and fair manner with due consideration 

for all inputs , including Design Guidelines. In the end, however, a rational decision on matters 

such as this is a requirement of municipal planning decisions. 
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11.6 Considering all of the above it can be concluded that the Municipal Planning Tribunal and 

the Knysna Planning Department have applied their minds in a proper manner in arriving at 

the outcome of these proceedings.  

12 RECOMMENDATION:   

12.1 Considering the submission and our response thereto we request that the appeal be 

dismissed. 

Yours sincerely, .  

 

L D Druce ( PrPlnA/543/1987) 

 VBGD Town Planners 
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Hennie Smit

From: Linda Mniki
Sent: Wednesday, 14 October 2026 09:22
To: Hennie Smit
Subject: FW: [EXT] RE: KMPT MEETING AGENDA>>31 MARCH 2026 / Collab Reference 2663406 and 2859132 / Consent Use Reference 3541 

(Erf 450 Belvedere) / Erf 450 Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the K... [FMD-
SOUTHAFRICA.FID502844]

 
 

From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: 24 March 2026 1:56 PM 
To: Jacques Marais <jmarais@fasken.com> 
Cc: Linda Mniki <lmniki@knysna.gov.za>; Randolph Daames <rdaames@knysna.gov.za>; Mpumelelo Nzuzo <mnzuzo@knysna.gov.za>; Mulalo Musekene 
<mmusekene@knysna.gov.za>; Lungiswa Goya <lgoya@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Lou du Plessis <lmduplessis@maisels.co.za> 
Subject: RE: [EXT] RE: KMPT MEETING AGENDA>>31 MARCH 2026 / Collab Reference 2663406 and 2859132 / Consent Use Reference 3541 (Erf 450 Belvedere) / Erf 
450 Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the K... [FMD-SOUTHAFRICA.FID502844] 
 
Good day,   
  
Kindly note that the item 6.3: Erf 450 Belvidere, is hereby withdrawn from the agenda.  
  
Kind regards, 
 
 
Liesl Bailey Chief Clerk: Land Use Management 
P O Box 21. Knysna. 6570. Western Cape. South Africa 
Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 
E-mail lbailey@knysna.gov.za  
 
 

From: Jacques Marais <jmarais@fasken.com>  
Sent: Tuesday, March 24, 2026 1:53 PM 
To: Liesl Bailey <lbailey@knysna.gov.za> 
Cc: Linda Mniki <lmniki@knysna.gov.za>; Randolph Daames <rdaames@knysna.gov.za>; Mpumelelo Nzuzo <mnzuzo@knysna.gov.za>; Mulalo Musekene 
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<mmusekene@knysna.gov.za>; Lungiswa Goya <lgoya@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Lou du Plessis <lmduplessis@maisels.co.za> 
Subject: RE: [EXT] RE: KMPT MEETING AGENDA>>31 MARCH 2026 / Collab Reference 2663406 and 2859132 / Consent Use Reference 3541 (Erf 450 Belvedere) / Erf 
450 Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the K... [FMD-SOUTHAFRICA.FID502844] 
 

 

Dear Liesl, 
  
We are following up regarding the below. Please confirm whether Item 6.3 has been removed from the Agenda. 
  
Regards, 
  
Jacques Marais
 

 
 

Partner
  

T  +27 11 586 6026
 

 |  
 

M  +27 83 458 5976
 

 |  
 

jmarais@fasken.com
   

Bell Dewar Inc.
  

  
From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Monday, 23 March 2026 14:50 
To: Jacques Marais <jmarais@fasken.com> 
Cc: Linda Mniki <lmniki@knysna.gov.za>; Randolph Daames <rdaames@knysna.gov.za>; Mpumelelo Nzuzo <mnzuzo@knysna.gov.za>; Mulalo Musekene 
<mmusekene@knysna.gov.za>; Lungiswa Goya <lgoya@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Lou du Plessis <lmduplessis@maisels.co.za> 
Subject: [EXT] RE: KMPT MEETING AGENDA>>31 MARCH 2026 / Collab Reference 2663406 and 2859132 / Consent Use Reference 3541 (Erf 450 Belvedere) / Erf 450 
Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the Knysna Municipa... [FMD-SOUTHAFRIC... 
  
{CAUTION: This email originated from outside of Fasken. Exercise care before clicking links or opening attachments.} 
Good day Mr. Marais,  
  
I hereby acknowledge receipt of your correspondence.  
  
Please note that your request have been sent to the Chairperson of the Tribunal. I will respond once I received a response.  
  
Kind regards, 
  
Liesl Bailey Chief Clerk: Land Use Management 
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P O Box 21. Knysna. 6570. Western Cape. South Africa 
Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 
E-mail lbailey@knysna.gov.za  
  
  
  

From: Jacques Marais <jmarais@fasken.com>  
Sent: Monday, March 23, 2026 2:19 PM 
To: Liesl Bailey <lbailey@knysna.gov.za> 
Cc: Linda Mniki <lmniki@knysna.gov.za>; Randolph Daames <rdaames@knysna.gov.za>; Mpumelelo Nzuzo <mnzuzo@knysna.gov.za>; Mulalo Musekene 
<mmusekene@knysna.gov.za>; Lungiswa Goya <lgoya@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Lou du Plessis <lmduplessis@maisels.co.za> 
Subject: KMPT MEETING AGENDA>>31 MARCH 2026 / Collab Reference 2663406 and 2859132 / Consent Use Reference 3541 (Erf 450 Belvedere) / Erf 450 
Belvedere: Application for Consent Use in terms of Section 15(2)(o) of the Knysna Municipa... [FMD-SOUTHAFRICA.FID502844] 
Importance: High 
  

  

Dear Sir/Madam, 
  
We attach correspondence for your URGENT ATTENTION. 
  
Kindly acknowledge receipt. 
  
Kind Regards 
  
Jacques Marais
 

 
 

Partner
  

T  +27 11 586 6026
 

 |  
 

M  +27 83 458 5976
 

 |  
 

jmarais@fasken.com
   

Bell Dewar Inc.
  

  
-----Original Appointment----- 
From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Thursday, 19 March 2026 09:07 
To: Kirsty Hofhuis; Lundi; johan@paradisefound.co.za; NCOA Committee Members; municipal@noetzie.co.za; julie@actionads.co.za; lloyddruce@mweb.co.za; 
Jacques Marais; Nel & De Kock; Delarey Viljoen; marike@vreken.co.za; info.thinkurban2018@gmail.com; Aa Camille; seretsem@gmail.com; Reginald Smit; Johan 
Grobler; zvrtown@mweb.co.za; Jacqui Samson; Neale Perring; Linda Mniki; Randolph Daames; Mpumelelo Nzuzo; Mulalo Musekene; Lungiswa Goya; Sihle 
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Phungula; Sinovuyo Sitinga; Hennie Smit; Director Planning; Shaun Madumbo 
Subject: [EXT] KMPT MEETING AGENDA>>31 MARCH 2026 
When: Tuesday, 31 March 2026 09:00-13:00 (UTC+02:00) Harare, Pretoria. 
Where: COUNCIL CHAMBERS, 5 CLYDE STREET, KNYSNA  
  
{CAUTION: This email originated from outside of Fasken. Exercise care before clicking links or opening attachments.} 

Dear Sir/Madam 
  

1. You are hereby informed of a Knysna Municipality Planning Tribunal meeting that will take place on Tuesday, 31 March 2026 at 09:00 in the 
Council Chambers, 5 Clyde Street, Knysna, to consider the items as set out in the attached agenda.  

  
2. The full agenda of the meeting will be available from Tuesday, 24 March 2026 on the municipal website at: 

https://www.knysna.gov.za/government/council/knysna-municipal-planning-tribunal/ 
  

3. Kindly direct queries on the meeting and proceedings of the Municipal Planning Tribunal to the Administrator for consideration.  
  
Kind regards,  
  
________________________________________________________________________________ 

Microsoft Teams meeting  

Join: https://teams.microsoft.com/meet/39829747286027?p=KwuQYP4lRymFxbPWgq  

Meeting ID: 398 297 472 860 27  

Passcode: gV2u7Kz7  

Need help? | System reference  

For organizers: Meeting options  
________________________________________________________________________________ 
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This email contains privileged or confidential information and is intended only for the named recipients. If you have received this email in error or are not a named recipient, please notify the sender and destroy the 
email. A detailed statement of the terms of use can be found at the following address: https://www.fasken.com/en/terms-of-use-email/.  

Ce message contient des renseignements confidentiels ou privilégiés et est destiné seulement à la personne à qui il est adressé. Si vous avez reçu ce courriel par erreur, S.V.P. le retourner à l'expéditeur et le 
détruire. Une version détaillée des modalités et conditions d'utilisation se retrouve à l'adresse suivante : https://www.fasken.com/fr/terms-of-use-email/.  
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Knysna
Municipality ll Mun)sjpatiteit II uMasipata

inclusive ll innovative ll inspired

PART A: APPEAT

Are you oppeoiing ogoinsl the decision mode by the Aulhorised Employee or Municipol Plonning
Tribunol? lf yes, indicole in Pori E or oltoched memorondurrr if lhe oppeol is lodged ogoinsl lhe whole
decision or port lhereof. lf the loller oppies provide o description of the pod.

Are you qppeqling in respecl ot lhe foiure of the Aulhorjsed Employee or Municipol Plonning lribunol lo
mqke o declsion wilhin ihe period contemploted in Section 57(l ) ond {21 of the By-low? lf yes, provide
focls lhoi prove the foilure in Port E.

Are you oppeoling ogoinst the condition(s) of opprovolimposed by the Authorised Employee or
Municipol P onning Tribunol? lf yes, lisl relevonl condiiion (s) ond provide q descrlption in Port E-

s your oppeol bosed on ond primorily concerned with lhe process followed prior 1o lhe Aulhorised
Employee or Municipol Plonning T bunql? lf yes, specify in Porl E.

ls your oppeol bosed on ond primorily concerned wilh the merils of the lqnd developmenl or lond use
opplicotion on which lt is believed thot the Authorised Employee or Municipol Plonning Tribunol erred in
c oming io o conc lusion ? f yes, specify in Porl E.

24t04t2026

X

X

X

X

221O512026

Dugmore

(if opplicoble)

Dote of Decision

Fnlt Nome(s)

South Africon Counclloi Plonners

ISACPLAN) Registrotion number
(if opplicoble):

Dole of receiving notice of decision

X Authorised Emp oyee
Who took lhe originol decision?
Ipleose seleci)

PART B: APPEI.TANT DETAII,S

Paul Keilh

E moi paulkeithdugmore@gmail.com

0827938815

Poge 1 of 3

Cell phone number

LAND USE MANAGEMENT

APPEAT APPTICATION FORM
in ierms of the Knysno Municipolity By-low on Spatiol Plonning ond Lond Use Monogement (2021)

Ihis form must be oppended 10 the eller of oppeol or memorondum which must be ln occordonce with Secllon 80 of
the Plonning Bylow

Municipql Plonning Tribunol
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PART C: APPELTANT PROPERTY DEIAItS
For property thot is offecled by the proposed development

Propert Descriptionl Residential dwelling

12 Circular drive
Paradise

Propedy Descriplioni Erf 13760, Knysna

Knysna Group HousingCulrent Zoning

Vacant residential

Memorandum attached.

PART F: ATTACHMENTS AND SUPPORTING DOCUMENTS

Proof of poyrnenl of oppeql fees Iopplicont)

Proof of seMng of notice of oppeol {opplicont)

Poge 2 of3

PART D: PROPERTY DESCRIPTION Of PROPOSED IAND DEVETOPMENT

Knysna

Exlentr
Cuffent Lond Usel

PART E: APPEAL MOTIVATION AND REASONS:

Brief descripiion of oppeoi {pieose ottoch moijvoting memorondum wilh detoiled reosons/grounds lor oppeql):

lnformolion ond documenlolion required in lerms ol Seclion 3E(t ) of lhe Plonning By.low
Complete the b,elow checklist ond ottoch oll documenls relevont to the opp icolion. Foilure to submit oll inFormolion ond/or documents
will resuli in the opplicolion being deemed incomplele- lhe opplicoiion will noi be conside.ed compiele unlii oll required infotmoiion
qnd documenls hove been submilled.
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Copy of decision ond proof of noiiflcolion

Copy of conditions of opprovol

Molivolion ond reosons for oppeol

Other {specify)

PART G: DECTARATION:

lherebywish 10 confirm the following:

l. Thol ihe inFormolion contoined in this oppeol ond occornponying documentotion is complele ond correci.

2. I m owore ihol ii is on offense in terms of section 86( I ) io supply porliculors, informolion or onswers knowing the porliculors,

informotion or onswers lo be folse, incorrect or misleoding or not believing lhem lo be correcl.

Appelloni's Signcrture Dole:

Appel onl Nome:

FOR OFFICE USE ONLY:

Dole receiveal

Received by:

II

Poge 3 of 3

X
X
X

t+'fi . ?t, ,1 t".) 1v1 { lL

0

t) Jvnt LaZb,

f t,,al /(

225 / 334



1,

MOTIVATING MEMORANDUM LANO USE APPEAL: ERF 1370, KNYSNA

INTRODUCTION

The appeal is against the whole ofthe decision made by the KMPT on the 24th of April 2026 and is

based on procedural grounds and on the merits.

GROUNDS OF APPEAL

1. PROCEDURAL GROUNDS

ln terms of PAJA, administrative action must be procedurally fair.

Section 3. (1)(a) of PAIA determines that administrative action which materially and adversely

affects the rights or legitirnate expectations of any person must be procedurally fair.

Section 3(2)(b) determines that in order to give effect to the right to procedurally fair administrative
action, an administrator must give a person adequate notice of the nature and purpose of the
proposed administrative action, a reasonable opportunity to make representations and a clear

statement of the administrative action.

1.1 Procedural grounds relating to notification.

To the best of my knowledge, other than the Silkes, my immediate neighbours, I arn the on,y

neighbour and previous objector who was formally notified of the current application. I know that
the owners of Parkes Manor, which is directly adjacent to Ert 1370, were not informed. They heard

from me about the new application.

I note in the agenda that seven interested parties were informed. I was informed by the managers at

Parkes Manor that the emails that were sent to 5A Travel lnbound were not received, as they were
sent to a previous manager who left more than ten years ago.

When the original application was advertised, more than fifty res;dents signed a petition against the

development, yet now only seven people were notified and in two instances, the notice was sent to
the wrong address.

During September 2025 I met with Susan Campbell, one ofthe previous objectors, and she advised

me that she had also not received notification. She advised me that she would look for the

application on the website, as she wanted to object.

I have since been advised by Ms. Campbell that she wrote to the Municipal Manager, Director
Planning and Hennie Smit on the 28th of Septem b er ZO25 to enquire as to the date that comments
had to be subm itted.

I am advised that the public notification process for the new application did not comply with the
bylaw or with PAJA, as it is mandatory that the notification of the application, including the date by

which comments have to be submitted, and the persons to whom cornments have to be submitted,
has to be published on the website. This was not done in this case.

On the morning of 29 September 2025, the Municipal Manager responded that he would revert to
her with the information. To date she has yet to receive a reply. A copy of the email correspondence

is attached as Annexure "A".
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The relevant provisions of the bylaw are set out hereunder: the sections that have not been
complied with are in red font.

In terms of section 45(2) of the By-laws, the public notice of an application for land development
must:
-be published on the municipality's website;
-published in a local newspaper within the area concerned in at least two of the official languages
most spoken in the area concerned; and

ln terms of section 47 of the By-Laws, the following information must be contained in the Notice:
name and contact details of Applicant;

- identification of the land to which the application relates to by provision of a property
description and physical address;

- purpose and intent of application;

- state that copy of application and supporting documents will be available for viewing during
hours and place mentioned in the Notice;

- name and conlact information of the person to whom com ments/objections must be
addressed;

- - invite members of the public to submit written comments together with reasonsj

-- state format in which comments may be submitted;

- state date by which comments must be submitted, where the date is by no later than 30
days from date on which notice was given; and

As the notice was not complied with, the application could not have been granted.

The Appeal Authority is requested to uphold the appeal. Set aside the approval of the
application and to rule that the application be re-advertised and that the public notice be
published on the website and that all previous objectors and all adjoining landowners be
personally notified.

1.2 Procedural grounds relating to the inadequate notice of and unfair refusal to allow me an
opportunity to address the KMpT.

The process was procedurally unfair, as I was refused an opportunity to address the KMpl due to
the fact that my request to address the tribunal was not received 7 days before the meeting. I

therefore was not allowed an opportunity to state my case to the tribunal and/or to respond to
submissions on behalf of the applicant. The refusal of my request was unfair and unreasonable for
the reasons set out hereunder:

ln the loth if April 2026 I received notification per email from Liesl Bailey that the KMpT meeting will
be held on the 24rh of April2026 and that the Agenda would be available on the municipal website
on the 17th of April 2026. I was also informed that I could request the opportunity to make oral
representations, by writing to her.

I was not informed that, if I wanted to address the Tribunal, I had to apply in writing seven days in
advance. A copy of the notification is annexed as Annexure .,8,,.

2
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I was not certain whether I would be available in the 24h of April and I also was battling with a knee
and back in.lury.

After the Agenda was published, I read the recommendations from the municipal planner and was
concerned that the report dismissed all my and other Objector's concerns and accepted the
submissions by Marike vreken, the Applicant's Planner. The report was not objective and I believed
that I should present my case to the Tribunal.

On the 23'd of April 2026, at 10:59, I send an email to Liesl Bailey requesting an opportunity to
contribute verbally if I was able to attend and felt that it was warranted.

ln the same day I received a reply from Ms. Bailey indicating that my request for an oral presentation
should have reached the municipality at least 7 days before the meeting and that the Chairman
would not allow me to speak, as it was late. I felt that it was unfair to refuse my request, considering
that I had not been informed ofthe 7-day deadline and contacted susan campbell, who resides in
the area and also objected to the application on 2019. I discussed the matter with her and she
advised me that she was attending the meeting for another matter. I was advised by her that the 7-
day deadline was determined in the By-law and the Rules of order, but that the previous Tribunal
always allowed objectors and applicants to address the tribunal, even if the request was Iate, as it
ensured that everybody had an opportunity to state their case and that the process is fair. I am a lay
person and was not aware of the time period and would have expected to be informed of the 7-day
deadline on the notification email.

As I was struggling with an in.iury, I asked her whether she would attend on my behalf and explain to
the Tribunal chair why I had not requested an opportunity to present my case timeously and request
the Chair to provide me with an opportunity to make oral representations.

She agreed and I sent her an email in which she confirmed that she would appear on my behalf.

The email is attached as Annexure "C".

After the Tribunal meeting, I was contacted by susan campbell, who advised me that she requested
an opportunity to address the Tribunal on my behall but that she was informed that, as my request
was received late, she would not be permitted. She advised me that she was not given an
opportunity to explain why my request was late.

My right to just administrative action was infringed upon, as I was not informed in the notice, that I

had to request an opportunity to make oral representations 7 days before the meeting, and I was
not afforded a right to explain why my request was late and to ask for condonation.

Objectors were not invited to attend formal site visit or notified that they could request a site
visit.

I have been informed that members of the KMPT visited the site the day before and that the
applicant attended the site visit.

lf I have been correctly informed, that would constitute another procedural irregularity. lf any party
is permitted to attend a formal site visit, procedural fairness would determine that all parties should
be given an opportunity to attend the site visit and point out any relevant features.

I was not informed of the site visit and I was not given an opportunity to visit the site. I was not
aware of the fact that I could request a site visit and only became aware of it after the Rules had
been brought to my attention. Had I known, I would definitely have requested a formal site visit.
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I should have been notified of rny right to request a formal site visit. The failure to notify me of
constituted an infringement of my right to just administrative action.

On the 22"d of May I received notification of the Tribunal decision.

Z. MERITS

The Planner's report gave almost no weight to the objections and the concerns of the objectors
relating to the negative impact on the character of the area, hopelessly inadequate visitor's parking,

no real open space, impact on traffic, sewer and other services.

The objections are mentioned in the report, but none of the substance of the objections os

discussed and evaluated in the report.

The motivation of the applicant's planner, Marike Vreken, is repeated uncritically in the report, and
essentially repeated in the recommendations and reasons for the recom mendations.

The concerns of the neighbours, regarding the impact this high-density development will have on

their area, are completely disregarded. The precedent that this development will set in this low,
density leafy suburb is ignored.

By contrast the developers financial interest and the achievement of "a more feasible and
implementable development" is included in paragraph (i) of the reasons for the recommendation to
approve the application. No regard is paid to the objector's comments that a feasible development
can be achieved within the existing rights.

There is no attempt to balance the rights of the applicant and to achieve a balanced outcome that
will not negatively affect the character of the area.

The statement in paragraph (ii) of the proposed reasons that, "the increase in density is considered
appropriate within the cont€xt of the site and its surroundings, as the area accommodates a mix of
residential and guesthouse uses, and the development remains compatible with the scale, form and

land use character. ", is totally divorced from reality. Nothing could be further from the truth. The

adjoining property, Parkes Manor, that is operated as a guest house, is on one of the largest
residential stands in Knysna. The property opposite the proposed development is also much larger
than the average stand. The area is characterised by large residential stands with large trees and
many of the homes in the area are historic homes.

The density and proposed architecture are completely out of place in this part of Paradise and
belong in, or adjacent to, the CBD. lt will set a precedent that will have a negative impact on the
sense of place of the area and Knysna.

The reasons advanced in paragraph (iii) relating to optimising land within the urban edge are also

not in line with policy. The proposed and now approved, density belongs in the CBD, or directly
adjacent to the CBD and not in this part of the suburb.

In paragraph (iv) of the reasons it is stated that the departures are minor and "do not materially
affect the amenity" on the area. Again, this is completely wrong as the density is already much too
high for the area and the departures allow this development to be built up to the boundary. The
impact relating to noise and privacy it will have on the quiet guesthouse next door and the
surrounding neighbours, is completely disregarded.
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What is telling is that the Tribunal adopted the recommendations and reasons from the planner's

report verbatim. There is no indication that the Tribunal members applied their minds

independently as the decision, conditions and recommendation are exactly the sarne as the
planner's recommendations.

The reasons advanced in paragraph {vi) are both telling and disconcerting. The objector's concerns

are dismissed as follows: "these do not outweigh the planning merits of the proposai.." This is the

clearest proof that the developer's interests are placed above those of the residents of the suburb.

The last reason advanced in paragraph (vii) is virtually a "copy and paste" from lvlarike Vreken's

report.

I therefore request the Appeal Authority to uphold the appeal, set aside the approval and rule that
the application be re-advertised and that the public notice be published on the website and that all
previous objectors and alladjoining landowners be personally notified.
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Susan Campbell

From:
Sent:
To:
Subject:

Lulamile Mapholoba < lmapholoba @knysna.gov.za >

IVonday, 29 September 2025 08:02

sucam @mweb.co.za; Director Planning; Hennie Smit
RE: Land use application erf 13760 Knysna

Ms Campbell

Good morning.

The above subject refers.

I will have to gather information around this and revert to you.

From: sucam @mweb.co.za <sucam @ mweb.co.za>
Sent: Sunday, 28 September 2025 21:18
To: Lulamile Mapholoba <lmapholoba@ knysna.gov.za>; Director Planning <directorplanning@knysna.gov.za>;
Hennie Smit <hsm it@knysna.gov. za>

Subject: Land use application - erf 13760 Knysna

The Municipal Manager/Director Planning/Hennie Smit

Dear Sir

KNYSNA ERF 13750: AMENDMENT OF cONDITIONS OF APPROVAL; DEPARTURE & APPROVAL OF A S|TE

DEVELOPMENT PtAN
I address this correspondence to you in my personal capacity.
The above land use application was brought to my attention by a member of the public on Thursday last week.
The same member of the public has also informed me that the ad.lacent neighbours and all objectors in the previous
application for the consolidation and rezoning of erven 3529 and 4988 (now Erf 13760) Knysna have not received
notification of the application.

I was an objector in the previous application on 2019 and have not received notification.

Whereas I found the application on the municipal website, the closing date for comments is not on the website.

Kindly advise me of the closing date for comments and provide me with information about which adjoining
neighbours and previous objectors have been informed.

Yours sincerely

MS Campbell

1

231 / 334



14 nru-,t, a it
Susan Campbell

Subject:
Location:

Start:
End:

Show Time As:

Recurrence:

Meeting Status:

Organizer:

----Original Appointment----
From: Liesl Bailey < li: a iie,,, & i<.n

FW: KMPT IVIEETING AGENDA> >24 APRIL 2026
COUNCIL CHAIV]BERS, 5 CLYDE STREET, KNYSNA

Fti 2026/04/24 09.00

Fri 2426/04/24 13:00

Tentative

(none)

Not yet responded

johan@paradisefound.co.za

Sent: Tuesday, 21 April 2026 3:51. PM
To: Liesl Bailey; jlcvddruce@m,,veb-co. za; Jacques Marais; Lundi; ch a rlene @ ascenda dve rtis in
Jillingsfarnilv@email.com; ohineas@ramaphgroup.co.za; Marike Vreken; earldurant@email. cam; ivan @icaacc.co.za;

aulkeithdu J',tl ore mail.com info@oarkes-manor.com: frederik@lotte!'haus.co.za: claassen.liezJ@email.com:
etravdm2116 outlook.com ieter.eksteen ca.7a daneel@motherlode.co.za: n icolaas2 @ m ac. com:s

heinherbst@gnrail-com; erika @faurefaure.co.zai Breda Lombard; ioh3n @ pa radisefounc.co.za; Aa Camille; 'Camille
Burger'
Cc: Shaun Madumbo; Linda Mniki; Sinovuyo Sitinga; Sihle Phungula; Reginald Smit; Johannes Grobler; Johan Grobler;
Jacqui Samson; Neale Perring; zvrtown; Randolph Daames; Mulalo Musekene; Mpumelelo Nzuzo; Lungiswa Goya;
Dup16 Lombaard (Virdus Works); jeanne duminy; info@paradiiefounqco. za

Subject: KMPT MEETING AGENDb>24 APRll2O26
When: Friday, 74 Aptil7026 9:00 AM-1:00 PM (UTC+02:00) Harare, Pretoria.
Where: COUNCIL CHAMBERS, 5 CLYDE STREET, KNYSNA

#TE,SNNS LIhIK BELAW

Dear Sir/Madam,

I trust you find this well.

You are hereby informed of the Knysna Municipal Planning Tribunal (KMPT) meeting that will be held on
74 April 2026, 09h00a m in the Council Chambers, Main Building, 5 Clyde Street, Knysna.

The full agenda of the meeting will be available end of business, Friday, 17 April 2O26 on the municipal
website at: https:llr.vi,v,,r-,. knysna.gov.za,r'gcve rn m e nt/:cu ncii lknys na-m unicipa l-pla nning-tribu na U

Flease take note of the following that :

1. Should you wish to make an oral presentation at the meeting, a request may be sent to the
Administrator.

2. No new information will be accepted.
3. Kindly direct queries on the meetingand proceedings of the Municipal Planning Tribunal to the

Adm inlstrator for conside ration.

1
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Susan Campbell

From:
Sent:
To:
Subject:

Forwarded message ---------
From: Liesl Bailey <lbaitey@knysna .goy.za>
Date: Th u, Apr 2 3, 2026 at I 1 :1 0 AM
Subject: RE: KMPT
To: PauI Dugmore <

Susan Campbell < sucam @mweb.co.za >

Saturday, 06 )une 2026 12:17
Susan Campbell
FW: KMPT

Good day Mr. Dugmore,

Ptease be informed that your request for orat presentation shoutd have reach our offices Tdays
bef ore the meeting. The Chairperson witt not attow you to speak without the request being made
earlier.

I trust you find this in order.

Kind regards,

From: Paul Dugmore <oaulke ithdusmore@s
Sent: Thursday, 23 April 2026 10:59
To: Liesl Bailey <lbailev@knvsna.gov.za>
Subject: KMPT

mail.com>

From: Paul Dugmore <paulkeithdugmore@gmail.com>
Sent: Thursday, 23 April2026 22:32
To: sucam @mweb.co.za
Subject: Fwd: KMPT

Liest

1
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Susan Campbell

From:
Sent:
To:
Subject:

From; Susan Campbell <sucam @mweb.co.za>
Sent: Friday, 24 Aptil 2026 O7t]'S
To:'Paul Dugmore' <paulkeithdugmore@gmail.com>
Subiect: RE: KMpT

I am at the meeting for another matter and I shall be attending on you behalf.

Regards

Susan

From: Paul Dugmore <paulk eithdus more@smail.com>
Sent: Thursday, 23 April 2026 22:30
To: sucam@mwe b.co.za
Subject: KMPT

Good day Paul

Susan Campbell < sucam @mweb.co.za >

Saturday, 06 )une 2026 l2:17
Susan Campbell
FW: KMPT

Good day Susa n,

I wonder if you coutd represent me at the KMpr meeting tomorrow as r have a sportretated injury which I am sti[[ receiving medicaI attention for. Atso it seems that I witt not be attowedto speak anyway as I did not appty to do so in time so attending in person does not seem worth thediscomfort.
I have re-read the notice of the pending meeting but nowhere did it state that there was a time timitto apply to have a voice. Ptease see the attached originat emait notification from Liest Bailey as weltas the one I received today informing me that lwould not be given the opportunity by the chairman.

This does not seem right or fair.
I also wondered whether the ptanning tribunat had done a site visit and if so if any of the objectors

had been included or invited? As you may know the idea of high density devetopments in paradise isvery unpopular. lf the municipatitywas reatty interested in the wishes of the residents otthe whotesuburb wanted they coutd easity have sent out an emaitsurvey. I personatty have not met a singtehome owner in any street who wants to see this type of development. lt is comptetety out of ptace.
As I have mentioned previousty the property has been kept in a shocking condition, an eyesore

which has been ignored by the municipatity and shoutd not be auowed. This is possinty done onpurpose by the owner to make tocaI residents thin k that anything wit[ be an improvement.'Anywaysusanifyouareabtetoputforwardmyfeetingsonthematterpteasedosoasthisdoesnot
constitute new or additionaI inf ormation, it is simpty that there is now a new tribuna[.
Thanks,

regards,
PauI Dugmore

i
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Collah.Ref.: ZRt+t953
File Ref.: 13760 Ituy
Application No.: 3532
JH Smit
Tel: 044-302 631 8

Knysna
l4untcipatity Munisipaliteit uMesip.la

_:n4$.r..t 
' ir"r**1l*tiva ' "iisia.+ii Via Electronic Mail

2026-05-21

Paul Dugmore
12 Circular Drive
Paradise
KNYSNA
6570
Email: paulkeithduqmore@smail.com

Dear Sir/Madam,

DECISION: AMENDMENT OF CONDITIONS OF APPROVAL DEPARTURE &
SITE, DEVEL0PMENT PLAN: ERF 13760 K.,'YYSNA

Your comment in the above application dated 30 September 2025, refers

1 I That, Approval be Granted, ia terms of Section 60 of the Knysna Municipality By-

Law on Spatial Planning and Land Use Management (2021) fbr the amendment of

condition 1.4(i) in the notice of decision dated 01 March 2A23 in terms of Section

15(2Xh) of the Knysna Municipality By-Law on Spatial Planning and Land Use

Management (2021) in respect of Erf 13760, Knysna.

1.2 That, Approval be Granted, iri terms of Section 60 of the Knysna Municipality By-

Law on Spatial Planning and Land Use Management (2021) for the following

permanent departures on Erf I 3 760, Knysna as shown on plan numb ercd " 2 31 3-08-A1-

000" dated27 lune2A25:

1.2.1 the relaxation of the eastem lateral building line fiom 2m to 1.5lm to allow for

pergolas;

1.2.2 the relaxalion of the western street building line from 4.5m to 2.9mlo allow for

allow for pergolas;

1.2.3 the relaxation ofthe north and north-western street building line from 4.5m to

0.42m and f.im to allow for aliow for the retaining wall; and

Please be advised that the Knysna Municipality Planning Tribunal at a m€eting held on 24

Apt'rl 2026,unanimous1y resolved the following:

Please address all correspondence to the Municipal Manager and quote the above teference
P O Box 21 . Knl6na.5570 .Tell: 044 302 63A0.Fax 044 302 5333. E-mail: knysna@knysnagov:a
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1.3

L:-1 the relaxation of the eastern lateral building line from 3m to 0m to ariow for the
retaining wall.

That' Approval be Granted' in terms of Section 60 of the Knysna Municiparif By-
Law on Spatial Planning and Land Use Managernen t e02L) tbr theSite Development
Plan nnmbered ,? i t 3-08_A l _000- dated 27 June 2025, in respecr ofErf 13 760, Knysna.

The above decision is subject to the forlo*dug condition(s) imposed in terms of
section 66 0f the Knysna Municipality By-Law on spntial planning and Land use
Management (2021):

(i) The development parameters of ..group 
housing,, of the Knysna Zoning Scheme

By-Law Q02Q shali apply, rurless otherwise pemritted in terms of the provisions
of the Planning By-law.

(ii) The iandowner/developer shall pay augmentation levies in accordance with
council's approved tariffs, to the satisraction of the Director: lnliastmcture
Services, prior to or at the submission oi.huili:ling irlms.(iii) The landowner/devel0per shalr submit an integrated waste maragement pran
detailing refuse storage and collection arrangements, to the Municipality, prior to
the submission ofbuilding plans.

(iv) The landowner/developer shalr submit a detaired stormwater managanent pran to
the satisfaction of the Director: Infrastmcture Services prior to or at the
submission of building p1ans.

(v) The landowner/developer sha, submit a fire and emergency vehicle access pran
to the satisfaction of the Chief Fire Officer, prior to or at the submission of
building plans.

(vi) The landowner/developer shalt 10dge architectural design plans for consideration
to the Aesthetics Committee prior to the submission of building plans.

(vii) The conditions ofapprovals as specified in the notice ofdecision dated 01 March
2023 shail remain insofar as they apply and applicabte to the development.

",

3 The reasons for above recommendations are as follows:
(i) The application is for the amendment of conditions of approvar rerating to Erf

13760, which is aiready zoned General Residential Zone I (Group Housing), to
allow for an increase in the approved density. The proposal does not introduce a

2
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nev/ land use but father refines existing development rights to enable a more
feasible and implementable development.

(i, The proposed increase in density is considered appropriate within the context of
the site and its surroundings, as the area accommodates a mix of residential and
guestlouse uses, and the development remains compatible with of scale, form,
and land use character.

(iii) The proposal is consistent w'ith the Spatial Development Framework and
Integrated Developmoflt plan, as it promotes infiil development and the
optimisation of land within the urban edge, without expanding the development
footprint or placing pressure on environmeotally sensitive areas.

(iv) The development has been assessed against the Knysna Zoning scheme
parameters, and it has been demonstrated that the proposar complies with key
requirements, with only minor deparhres that do not materially affect the amenity
of the area.

(v) Al1 relevant internal municipal departmenrs have considered the apprication and
raised no objections. confirmine that the lrrrpcsai i-s i16,;1_1-113 i. lilrn an
engineering, environmental, and service delivery perspective.

(vi) The concerns raised through public participation have been duly considered;
however, these do not outweigh the planning merits of the proposal, particularly
where compliance with

demonstrated.

applicable policies and regulations has been

(vii) The proposal supports the efficient utilisation of a we -located and serviced
property' contributing to a more compact and sustainable urban form in rine with
broader spatial plarrning principles.

Matters for Noting:

(, This approval appries to the application(s) as outlined above and may not be
construed as authority to depart from aly other legal prescriptions.

(i, Building plans sharl be submitted ia terms of the requirements of the National
Building Regulations and Building standards Act, 1977 {Act no. 103 of 1977) to
the Municipality for approval prior to any building work being undertaken.

You are hereby informed of your right to appear to the Appear Authority in terms of section
79(2) af the said,legislation.

4

3
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The attached appeal form must be completed and should be directed to the Appear Authority
and received by the Acting Municipar Manager, p.o Box 21, Knysna or via ema to
klllnckk-n:s. aa,gpy.z4 within 21 days of notification of this decision together with proof of
payment of the appeal fee.

should you have any further enquiries, prease contact Mr, Sharm Madumbo telephone number:
444-3A2 6268 or vta e-mail address: smadumbo ,, kn: Sna.r,OV.Za.

faithtuIy,

S&TIT

4

MAMGE8: L4t_{D usI MANaGEMENT
Delegatious: P.78 :
tlb
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Susan Campbell

From:
Sent:
To:
Subject:
Attachments:

Susan Campbell < sucam @mweb.co.za >

Saturday, 06 )une 2A26 12:-17

Susan Campbell
FW: Decision: Erf 13760 Knysna

O.png; Erf 13760 Kny (P Dugmore).pdf; LUlvl_Appeal Application Form.pdf

Forwarded message ---------
From: planning <p t_ann.ing@ kqtsna-g.ov.za>
Date: Fri, 22 May 2O26, O9:31

Subject: Decision: Erf 13760 Knysna
To : pa,ulkellhdu gmore@gma it. com <pa,u U<elthdrl€Eorc@gmaileom>

Good day,

Kindty find attached hereto the decision for your attention.

:-.,?!:il Lii!* i4eft *g&r'i-|*n1

P O Box 21 . Knysna. 6570. Western Cape. South Africa

Tel +27 (O)44 302 6300 (switchboard) or 302 6318 (direct)

E-mait p,[an ning@knys n6-gov.za

From: Paul Dugmore <paulkeithdugmore@gmail.com>
Sent: Tuesday, 26 May 2026 07:LL
To: sucam @ mweb.co.za
Subject: Fwd: Decision: Erf 13760 Knysna

Kind regards,

1
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	knysna local municipality
	internal MEETING
	APPEAL AUTHORITy

	6464158_v(1)_Belvidere Homeowners Association - LUM_Appeal Application Form_Signed.pdf
	BHOA Appeal.docx.pdf
	1. Introduction
	1.1 We act on behalf of the Belvidere Homeowners Association (Appellant or BHOA).
	1.2 We hereby submit this appeal on behalf of the Appellant to the Appeal Authority in terms of section 79 of the Knysna Municipality: Spatial Planning & Land Use Management By-law, 2021 (Planning By-law) against the entire decision (including the con...
	1.3 The Appellant received notice of the Decision, via email, on 22 May 2026. A copy of the email correspondence notifying the Appellant of the Decision and the Decision are attached to this appeal marked as BHOA 1A and BHOA 1B respectively. This appe...
	1.4 The Appellant participated as an objector (as contemplated in section 79(5)(e) of the Planning By-law) in respect of the application for consent use in terms of section 15(2)(o) of the Planning By-law submitted by Robert Stanley Vadas c/o VBGD Tow...
	1.5 The Appellant submitted a detailed objection dated 14 October 2025 and a supplementary legal submission dated 25 February 2026 in respect of the Application. Copies of both submissions are attached to this appeal marked as BHOA 2 and BHOA 3, respe...
	1.6 The Appellant respectfully requests that the Appeal Authority set aside the Decision and refuse the Application, for the grounds set out below.
	1.7 The Knysna Municipality is referred to in the appeal as the Municipality.

	2. Overview of Grounds of Appeal
	2.1 The Appellant's grounds of appeal may be summarised as follows:
	2.1.1 Ground 1: The Decision is unlawful because the Tribunal failed to give proper effect to the restrictive title deed condition registered against Erf 450, which requires the BHOA's prior written approval before any building operations may be comme...
	2.1.2 Ground 2: The Tribunal failed to give adequate weight to the binding nature of the BHOA Constitution and the Belvidere Estate Building Design Manual, 2024 (BDM), and to the provisions of sections 29(3)(d), 29(8), and 85(2) of the Planning By-law...
	2.1.3 Ground 3: The Municipality's recommendation memorandum contains a material factual error, in that it records that there are no restrictive title conditions applicable to Erf 450, when in fact such conditions are registered against Erf 450. This ...
	2.1.4 Ground 4: The Tribunal accepted a disputed and incorrect building coverage calculation that excluded the veranda from the building footprint, despite three independent architects (including the Applicant's own architect and per the plans approve...
	2.1.5 Ground 5: The Tribunal incorrectly conflated architectural appearance with land use, attaching undue weight to the fact that no external alterations were proposed, while failing to recognise that the creation of a second dwelling unit is a land-...
	2.1.6 Ground 6: The Tribunal committed a procedural irregularity by failing to include the Appellant's supplementary legal submission dated 25 February 2026 as part of the Agenda for the hearing, despite this letter having been sent to Ms Linda Mniki ...
	2.1.7 Ground 7: The Decision, if allowed to stand, has broader implications for the Belvidere Estate as a whole, in that it would effectively permit the creation of additional dwelling units within the Estate by means of internal alterations, thereby ...

	2.2 Each ground is elaborated upon below.

	3. Grounds of Appeal
	3.1 Ground 1: The Decision is Unlawful – Failure to observe the restrictive title deed condition
	3.1.1 The Title Deed condition
	3.1.1.1 The title deed of Erf 450 incorporates a special condition of title which binds successors in title. The condition provides, in material part, that:
	"No building operations shall be commenced on the said erf and no additions or alterations to approved buildings shall be effected until the Transferor has in writing approved the design and construction plans including material and colour specificat...

	3.1.1.2 The "Transferor" in the condition refers to Belvidere Estate (Pty) Limited (Development Company). By virtue of a Memorandum of Agreement concluded between the Development Company and the BHOA on 17 December 1997 (Assignment Agreement), the rig...
	3.1.1.3 The BHOA's Constitution confirms this assignment. The definition of "Development Company" in the Constitution states that:
	"Development Company means the original developer of Belvidere Estate, Belvidere Estate (Pty) Ltd, all of whose rights and obligations in respect of the development and/or management of Association have been assigned to the Association by written agr...

	3.1.1.4 Accordingly, the BHOA is the entity entitled to exercise the rights conferred by the restrictive title deed condition on Erf 450. The BHOA has not granted its written approval for the proposed second dwelling. The title condition therefore rem...

	3.1.2 Nature of a Restrictive Title Deed Condition
	3.1.2.1 Before turning to the Tribunal's obligations in respect of the title condition, it is necessary to set out the legal nature of a restrictive title deed condition and why it occupies a position of primacy in the hierarchy of land-use controls.
	3.1.2.2 A restrictive title deed condition is a condition registered against the title deed of immovable property in the Deeds Registry. It restricts the rights of the owner, and all successors in title, in relation to the use, development, or enjoyme...
	3.1.2.3 Where, as in the present case, restrictive title conditions are imposed in favour of all other properties in a particular township or estate, they have the same status and legal effect as praedial servitudes. This was confirmed by the court in...
	"Where restrictive title conditions are registered in favour of all other properties in a particular township…they have the same status and legal effect as praedial servitudes…"

	3.1.2.4 It follows that the restrictive title condition on Erf 450 is not a mere contractual stipulation that the parties may waive at will. It is a registered real right, enforceable by the BHOA as the successor to the Development Company, against al...
	3.1.2.5 Critically, a restrictive title deed condition cannot be overridden by a zoning scheme or by a consent use approval granted by a municipality. The relationship between restrictive title conditions and zoning schemes has been authoritatively ad...
	3.1.2.5.1 In Kleyn v Theron 1966 (3) SA 264 (T) at 270H–272C, the court held that a local authority is bound to observe title deed conditions and that a subsequent town planning scheme does not override a title condition imposed on an erf where there ...
	3.1.2.5.2 In Shell South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd and Others 1980 (1) SA 683 (W) at 689H, the court approved and applied the principle in Kleyn v Theron, confirming that a local authority is bound to observe every condition rel...
	3.1.2.5.3 In Malan and Another v Ardconnel Investments (Pty) Ltd 1988 (2) SA 12 (A) at 40E–F, the Appellate Division held that a town planning scheme does not overrule registered restrictive conditions in title deeds. Moreover, a consent by a local au...
	3.1.2.5.4 In Camps Bay Ratepayers (referred to above), at 324H–325B, the court confirmed the Malan principle and further held that where there is a conflict between the zoning scheme and the title conditions, the latter must enjoy precedence.
	3.1.2.5.5 In Van Rensburg and Another NNO v Nelson Mandela Metropolitan Municipality and Others 2008 (2) SA 8 (SE) at 10I–11C, the court confirmed that restrictive title deed conditions take precedence over the municipality's zoning and planning schem...

	3.1.2.6 The effect of these authorities, taken together, is clear. The restrictive title deed condition on Erf 450 occupies a higher position in the hierarchy of land-use controls than the Zoning Scheme or any consent use approval that the Tribunal ma...

	3.1.3 The Tribunal's Obligation under Section 65(1)(t)
	3.1.3.1 Section 65(1)(t) of the Planning By-law provides that when the Municipality considers an application, it must have regard to, inter alia, any restrictive condition applicable to the land concerned (emphasis added).
	3.1.3.2 This provision imposes a mandatory obligation on the Tribunal to consider and give effect to the restrictive title deed condition on Erf 450. The Tribunal could not simply note the condition's existence and then proceed to approve the Applicat...

	3.1.4 The Approval is Contrary to Law
	3.1.4.1 Having regard to the authorities set out in paragraphs 3.1.2.5.1 to 3.1.2.5.5 above, it is submitted that the Tribunal's Decision to grant consent use approval in the face of an operative and unfulfilled restrictive title condition is unlawful.
	3.1.4.2 The Tribunal itself acknowledged this principle. Paragraph (v) of the reasons for the Decision states:
	"Importantly, this support for the second dwelling does not diminish the authority of the Belvedere homeowners association to enforce its constitution and architectural design manual."

	3.1.4.3 With respect, having acknowledged this principle, the Tribunal nonetheless proceeded to approve the Application. This is internally contradictory and constitutes an error in law. The Tribunal cannot on the one hand recognise that the BHOA's au...
	3.1.4.4 As confirmed in Van Rensburg, any permission granted by the municipality to build or use buildings contrary to the restrictive title deed condition cannot be lawful. Furthermore, by failing to have regard to the restrictive title deed conditio...


	3.2 Ground 2: Failure to give effect to the BHOA Constitution, the BDM, and Sections 29 and 85 of the Planning By-law
	3.2.1 Legal Status of the Appellant
	3.2.1.1 The Appellant is a body corporate with perpetual succession and its own rights and liabilities, duly established in terms of section 29 of the Land Use Planning Ordinance 15 of 1985 (LUPO).
	3.2.1.2 Section 29 falls within the chapter of LUPO dealing with the subdivision of land. It provides that either the Administrator or the council concerned may impose conditions under section 42 on the granting of an application for subdivision in te...
	3.2.1.3 Section 29(2) of LUPO provides that:
	"A home owners' association coming into being by virtue of the provisions of subsection (1) -
	(a) shall be a body corporate;
	(b) shall have a constitution which -
	(i) has as its object the control over and the maintenance of buildings, services and amenities arising from the subdivision concerned;
	(ii) provides for the implementation of the provisions of paragraph (c); and
	(iii) has been approved by the council concerned in order to ensure that the provisions of subparagraphs (i) and (ii) are being complied with, and

	(c) shall have as its members the owners of land units arising from the subdivision concerned, who shall be jointly liable for expenditure in connection with the association."


	3.2.1.4 As confirmed by Bozalek J in Vanilla Street Home Owners Association v Ismail and Another (A345/2013) [2014] ZAWCHC 25 (5 March 2014) at paragraph 20, the scheme surrounding, and the wording employed in, section 29 contemplates the homeowners' ...
	3.2.1.5 It was also confirmed in Vanilla Street (at paragraph 20) that the Administrator or the council concerned enjoys the ultimate power to approve the provisions of a homeowners' association's constitution in order to ensure that it gives effect t...
	3.2.1.6 Had the Municipality been of the view that the relevant provisions of the Constitution, including the requirement that an owner may not commence building operations, or make additions or alterations to approved buildings, without the Appellant...

	3.2.2 Transitional Recognition under the Planning By-law
	3.2.2.1 This position is carried through into the Planning By-law. Section 66(7) of the Planning By-law provides that an owners' association or homeowners' association that came into being by virtue of a condition imposed under LUPO, and that exists i...
	3.2.2.2 The Appellant is accordingly recognised, for all purposes under the Planning By-law, as an owners' association whose Constitution and design guidelines (including the BDM) enjoy the statutory recognition and protection described above. The tra...

	3.2.3 Binding Nature of the BHOA Constitution and BDM
	3.2.3.1 The BHOA is governed by its Constitution, which, together with any regulations adopted in terms thereof, is binding on all members of the BHOA, including the Applicant.
	3.2.3.2 All functions of the BHOA vest in the Executive Committee, which has the powers conferred on it under the Constitution. These powers include the power to appoint an Architecture Committee to, inter alia:
	3.2.3.2.1 ensure that all plans are considered in terms of the BDM;
	3.2.3.2.2 take all decisions as may be necessary and within the Architecture Committee's powers to ensure the maintenance of the original Development Concept as interpreted by the Architecture Committee; and
	3.2.3.2.3 propose regulations governing the maintenance of the Development Concept.


	3.2.4 The BDM has been formulated to preserve the Belvidere Estate architectural concept (the Development Concept) and to give effect to the mandate of the Development Company (now succeeded by the BHOA) imposed as a condition on the title deeds of th...
	3.2.5 In numerous court judgments, it is confirmed that this binding effect arises from the principles of contract law: when the Applicant purchased and took transfer of Erf 450, he agreed and undertook in favour of the BHOA to be bound by the Constit...
	3.2.6 Furthermore, in terms of section 85(1)(c) of the Planning By-law, the Municipality must comply and enforce compliance with the conditions imposed in terms of the Planning By-law, which, as established above, includes the recognition of the BHOA ...
	3.2.7 Non-Compliance with the BDM
	3.2.7.1 Section 5.1.1.2 of the BDM sets out the conditions under which a second dwelling (granny flat/guest cottage) may be approved on a single residential erf. Among those conditions is the requirement that:
	"The coverage of the main house and outbuildings does not exceed 300 square metres."

	3.2.7.2 As detailed further under Ground 4 below, the total building coverage of Erf 450 is approximately 311m², which exceeds the 300m² threshold. The Architecture Committee has accordingly considered and rejected the Applicant's request for approval...

	3.2.8 Statutory Recognition of the BHOA Authority
	3.2.8.1 The Planning By-law itself recognises and protects the authority of homeowners' associations:
	3.2.8.2 Section 29(3)(d) of the Planning By-law provides that the constitution of an owners' association must be approved by the municipality and must make provision for control over the design guidelines of the buildings and erven arising from the su...
	3.2.8.3 Section 29(8) of the Planning By-law provides that the design guidelines contemplated in subsection (3)(d) may introduce more restrictive development rules than the rules provided for in the Zoning Scheme.
	3.2.8.4 Section 85(2) of the Planning By-law prohibits the municipality from acting in conflict with the provisions of the Planning By-law. This includes those provisions recognising the authority of the BHOA as a homeowners' association  and the righ...
	3.2.8.5 The principle set out in section 29(8) of the Planning By-law is a confirmation and codification of the legal principle laid out by the full bench of the High Court in Vanilla Street. In that case, the full bench held that an owners' associati...
	3.2.8.6 To summarise the combined effect of the statutory framework and the case law:
	3.2.8.6.1 The Appellant is a body corporate established under section 29 of LUPO, with a Constitution approved by the Municipality, the object of which is to exercise control over buildings arising from the subdivision of Belvidere Estate.
	3.2.8.6.2 The Constitution and the BDM, which is registered with the Municipality, impose more restrictive development rules than the Zoning Scheme, as expressly permitted by section 29(8) of the Planning By-law.
	3.2.8.6.3 The Municipality approved the Constitution. Having done so, it cannot now disregard them. As Vanilla Street makes clear, the Municipality's power to approve the Constitution was the appropriate occasion to scrutinise its provisions; having a...
	3.2.8.6.4 The Appellant's status under LUPO is preserved and recognised under the Planning By-law by virtue of section 66(7), ensuring continuity of its governance instruments.


	3.2.9 The Tribunal's Decision, in granting the Application despite the BHOA's refusal, is inconsistent with sections 29(3)(d), 29(8), and 85(2) of the Planning By-law, the transitional provisions of section 66(7), and the principles confirmed in Vanil...

	3.3 Ground 3: Material Factual Error in the Recommendation Memorandum
	3.3.1 Failure to Identify Restrictive Title Conditions
	3.3.1.1 The Municipality's Land Use Planning Report (KM Report), prepared by Ms Linda Mniki and dated 16 April 2026, which served as the basis for the Tribunal's Decision, contains a material factual error that goes to the heart of the assessment. A c...
	3.3.1.2 Under "Part C: Property Details" of the KM Report, the following is recorded:
	"Any restrictive title conditions applicable? | None"
	"Any third party conditions applicable? | None"

	3.3.1.3 This is factually incorrect. As set out under Ground 1 above, the title deed of Erf 450 contains a registered restrictive condition requiring the prior written approval of the Transferor (now the BHOA) before any building operations may commen...
	3.3.1.4 The recording of "None" against restrictive title conditions and third party conditions is a fundamental error. It meant that the KM Report's assessment under section 6.8 ("Considerations to the Removal of Restrictive Title Conditions") was re...
	3.3.1.5 This error vitiated the Tribunal's assessment. Had the KM Report correctly identified and addressed the restrictive title deed condition, the Tribunal would have been compelled to consider whether it could lawfully grant an approval that the A...

	3.3.2 Incorrect Statement Regarding the Status of the BDM
	3.3.2.1 We are instructed that during the proceedings, it was submitted on behalf of the Applicant that the BDM is not registered with the Municipality and does not function as an overlay to municipal planning controls.
	3.3.2.2 This submission is incorrect. The BHOA's Constitution and BDM form part of the Estate's governance framework and are registered and filed with the Municipality. These documents are applied in conjunction with municipal planning requirements. A...
	3.3.2.3 The Tribunal appears to have attached insufficient weight to the status and enforceability of the BDM, in part because of this incorrect factual premise. This constitutes a further material error that vitiates the Decision.

	3.3.3 Misplaced Reliance on Municipal Authority and Public Participation Principles
	3.3.3.1 As recorded in paragraph 5.3.5 of the KM Report, the Applicant sought to rely on the Municipality's statutory authority by citing the Constitution of the Republic of South Africa, the Municipal Systems Act, 2000, and SPLUMA, and contended that...
	3.3.3.2 In this context, reliance was placed, expressly or implicitly, on principles analogous to those embodied in section 16 of the Municipal Systems Act, which governs public participation. The thrust of that reliance is to suggest that the Appella...
	3.3.3.3 That reliance is misplaced.
	3.3.3.4 Section 16 regulates the participatory role of the public in municipal decision-making. It applies where members of the public submit objections, comments or representations for consideration by the decision-maker. Its purpose is to ensure inc...
	3.3.3.5 The Appellant's position in this matter is fundamentally different. The Appellant is not invoking a participatory right to influence the exercise of municipal discretion. It is asserting the existence and legal effect of binding legal constrai...
	3.3.3.5.1 the restrictive title deed condition;
	3.3.3.5.2 the Appellant's Constitution (approved in terms of LUPO); and
	3.3.3.5.3 the BDM, which forms part of that governance framework and is registered with the Municipality.

	3.3.3.6 These instruments are not merely private arrangements. They attach to the property as a matter of law, limit the owner's rights, and must be taken into account by the Municipality in terms of section 65(1)(t) of the Planning By-law.
	3.3.3.7 The Municipality retains full decision-making power, but it must exercise that power lawfully and within existing legal constraints. Recognising the existence and effect of a binding title condition and enforceable estate controls is not a del...
	3.3.3.8 The Tribunal's approach, as reflected in the KM Report, effectively treats compliance with the title deed condition, the Constitution, and the BDM as a matter that can be deferred to a later stage or resolved between the parties after approval...
	3.3.3.9 A decision must be lawful at the time it is made. The Tribunal cannot approve a land use that is incapable of lawful implementation at the date of approval, and then defer compliance with binding legal constraints to a future stage. To do so i...


	3.4 Ground 4: Incorrect Building Coverage Calculation
	3.4.1 The approved plans submitted for Erf 450 reflect a total building coverage of approximately 311m². This figure was not determined by the BHOA's Architecture Committee (BAC) alone.
	3.4.2 Following queries regarding the calculation, the BAC requested independent verification of the building coverage. Three architects, including the Applicant's own architect, reviewed the plans and all arrived at substantially the same calculation...
	3.4.3 The alternative calculation presented during the Tribunal proceedings excluded the veranda from the coverage calculation and resulted in a reduced figure below the 300m² threshold. Critically, this alternative and creative calculation was not pr...
	3.4.4 The Tribunal appears to have accepted this alternative methodology without adequately considering that:
	3.4.4.1 the approved plans reflect the veranda as part of the building footprint;
	3.4.4.2 the Applicant's own architect had previously calculated the coverage at approximately 311m²; and
	3.4.4.3 multiple architects independently arrived at the same conclusion.

	3.4.5 The KM Report itself, at paragraph 6.9.2, acknowledges that "the dispute between the applicant and the objectors revolves around the coverage calculation which is around 320m² exceeding the design manual's 300m²." The KM Report further concedes ...
	3.4.6 Despite this acknowledgment, the Tribunal proceeded to grant approval. The exclusion of the veranda from the coverage calculation was central to the outcome and constitutes a material factual issue that must be reconsidered by the Appeal Authority.

	3.5 Ground 5: Incorrect conflation of Architectural Appearance with Land Use
	3.5.1 A significant portion of the Tribunal's reasoning, and the discussion during the proceedings, focused on the fact that the creation of the second dwelling involved no external alterations to the existing building. The KM Report, at paragraphs 6....
	3.5.2 With respect, this approach conflates architectural appearance with land use.
	3.5.3 Planning controls frequently regulate the use of buildings irrespective of whether external alterations are visible. A building approved for one use cannot automatically be converted to another use simply because no external changes are made. Si...
	3.5.4 It is important to distinguish between the approved dwelling and the subsequent creation of a second dwelling unit. The BAC approved the dwelling as a single residential dwelling with a total coverage of approximately 311m². The size of the appr...
	3.5.5 The BDM's restriction on second dwellings (section 5.1.1.2) is a land-use and density control, not merely an architectural control. The question is not whether the building looks the same from outside, but whether a second dwelling may be create...

	3.6 Ground 6: Procedural Irregularity - Failure to include the Appellant's supplementary submission
	3.6.1 The Appellant's supplementary legal submission dated 25 February 2026 was sent to Ms Linda Mniki (the report author and contact person for the Application) on 25 February 2026 and was resent on 20 April 2026, both dates being well ahead of the T...
	3.6.2 Despite this, the letter dated 25 February 2026 was not included as part of the Agenda for the Tribunal hearing. There is no reference to this letter in the KM Report, which lists only the objection dated 14 October 2025 under the public partici...
	3.6.3 The 25 February 2026 letter addressed a critical legal issue, namely the legal effect of the restrictive title deed condition on Erf 450 and the implications of the Rebel Email from the Western Cape Government (which email did form part of the A...
	3.6.4 The failure to place this submission before the Tribunal constitutes a procedural irregularity that materially prejudiced the Appellant. The Tribunal was denied the benefit of the Appellant's most detailed legal argument on the very issue that l...
	3.6.5 In terms of section 79(8) of the Planning By-law, the Appeal Authority must consider the provisions of section 65(1), which includes the restrictive title deed condition. We respectfully request that the Appeal Authority consider the 25 February...

	3.7 Ground 7: Broader Implications for Belvidere Estate
	3.7.1 The implications of the Decision extend beyond Erf 450.
	3.7.2 If the Tribunal's interpretation is allowed to stand, it may effectively permit the creation of additional dwelling units within Belvidere Estate, provided no significant external changes are made. This would fundamentally undermine the density ...
	3.7.3 The BDM was formulated to preserve the Development Concept of the Estate. The 300m² coverage threshold in section 5.1.1.2 is not an arbitrary stipulation, it is a carefully calibrated density control designed to ensure that second dwelling units...
	3.7.4 If the BHOA is unable to enforce section 5.1.1.2 of the BDM because the Municipality grants consent use approvals regardless of the BDM's provisions, then it will become difficult for the BHOA to maintain consistency in future decision-making. T...
	3.7.5 Moreover, the Municipality itself has a statutory interest in the integrity of the BHOA's governance instruments. The Municipality approved the BHOA's Constitution under section 29(2)(b)(iii) of LUPO, and the Planning By-law continues to recogni...
	3.7.6 It is accordingly submitted that the Appeal Authority should consider the precedential effect of the Decision and the importance of upholding the integrity of the Estate's governance framework.


	4. Additional Observations on the KM Report
	4.1 The KM Report, at paragraph 6.9.3, states that "in agreement with the applicant, the judgement in the Vanilla Street Homeowners' Association v Ismail and Another (2014) did not absolve the Municipality from carrying out its function in terms of mu...
	4.2 The KM Report, at paragraph 9.3, characterises the difference between 60m² (the primary right threshold) and 73m² (the proposed second dwelling) as "negligible". This reasoning misses the point. The issue is not the marginal size difference under ...
	4.3 The KM Report, at paragraph 6.1, records that the Tribunal previously determined an administrative penalty for the dwelling house on Erf 450 for exceeding the maximum permissible height under the Zoning Scheme. This prior non-compliance is relevan...

	5. Relief Sought
	5.1 In light of the above, the Appellant respectfully requests that the Appeal Authority:
	5.1.1 set aside the Decision of the Tribunal dated 24 April 2026 granting approval for consent use of a second dwelling greater than 60m² on Erf 450 Belvedere; and
	5.1.2 refuse the Application (Reference 3541) on the basis that:
	5.1.2.1 the restrictive title deed condition on Erf 450 requires the prior written approval of the BHOA before any building operations may be commenced, and additions, or alterations may be effected, and such approval has not been granted;
	5.1.2.2 the Tribunal's decision to grant consent use contrary to the restrictive title deed condition is unlawful, as confirmed by the authorities cited herein, and in particular Van Rensburg and Another NNO v Nelson Mandela Metropolitan Municipality ...
	5.1.2.3 the BHOA is a body corporate established under section 29 of LUPO, recognised under section 66(7) of the Planning By-law, whose Constitution and BDM were approved by the Municipality and are registered with the Municipality, and the BDM prohib...
	5.1.2.4 the Municipality is precluded by sections 29(8) and 85(2) of the Planning By-law from granting approval in conflict with the more restrictive development rules imposed by the BDM;
	5.1.2.5 the KM Report contained a material factual error in recording that no restrictive title conditions apply to Erf 450, which vitiated the Tribunal's assessment; and
	5.1.2.6 the Municipality, having approved the BHOA's Constitution under section 29(2)(b)(iii) of LUPO, cannot now disregard the provisions of that Constitution, as confirmed in Vanilla Street.



	6. List of Annexures
	6.1 The following documents are attached in support of this appeal:
	6.1.1 Annexure BHOA 1A – Email Notification of Decision, dated 22 May 2026.
	6.1.2 Annexure BHOA 1B - Decision of the Knysna Municipality Planning Tribunal dated 24 April 2026 (notice dated 21 May 2026).
	6.1.3 Annexure BHOA 2 - Appellant's objection dated 14 October 2025.
	6.1.4 Annexure BHOA 3 - Appellant's supplementary submission dated 25 February 2026.
	6.1.5 Annexure BHOA 4 - Memorandum of Agreement between Belvidere Estate (Pty) Ltd and the BHOA dated 17 December 1997 (Assignment Agreement).
	6.1.6 Annexure BHOA 5 - KM Report – Land Use Planning Report: Consent Use: Erf 450 Belvedere (Extract).
	6.1.7 Annexure BHOA 6 – Proof of Payment.


	7. Conclusion
	7.1 The Appellant reserves all rights, including the right to make further submissions and to supplement these grounds of appeal should additional information become available.
	7.2 All notices and further proceedings related to this appeal must be directed to the undersigned.
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	BHOA 1 [EXT] Decision_ Erf 450 Belvedere.pdf
	BHOA 1B Erf 450 Bel (Objector).pdf
	BHOA 2 _14 October 2025.docx(6138160.1).pdf
	1. Introduction
	1.1 We act for the Belvidere Homeowners Association (BHOA).
	1.2 We refer to the –
	1.2.1 application for a consent use in terms of Section 15(2)(o) of the Knysna Municipality Spatial Planning & Land Use Management By-Law, 2021 (By-Law) submitted by Robert Stanley Vadas c/o VBGD Town Planners (Applicant), to permit a second dwelling ...
	1.2.2 memorandum, dated July 2025, in support of an application for consent use for a second dwelling on Erf 450, prepared by VBGD Town Planners (Memorandum); and

	1.3 Erf 450 falls under the jurisdiction, management and administration of the BHOA.
	1.4 On behalf of the BHOA, we hereby submit formal objections to the Application in accordance with Section 50 of the By-Law. We have been instructed to specifically address the Applicant’s assertions regarding the role and authority of the BHOA and t...
	1.5 While this letter does not address every contention made in the Application or Memorandum, the BHOA reserves the right to respond to any additional points at the appropriate time and forum, should the need arise.

	2. Binding Nature of the BHOA Constitution and BDM
	2.1 The BHOA is governed by the constitution of the BHOA (Constitution), which, together with any regulations adopted in terms of its Constitution, is binding on all the Members of the BHOA, including the Applicant.
	2.2 All functions of the BHOA vests in the Executive Committee, which has the powers conferred on it under clause 12 of the Constitution.
	2.3 The powers conferred on the Executive Committee include the power to –
	2.3.1 appoint an Architecture Committee to inter alia -
	2.3.1.1 ensure that all plans are considered in terms of the BDM;
	2.3.1.2 take all decisions as may be necessary and within the Architecture Committee’s powers to ensure the maintenance of the original Development Concept as interpreted by the Architecture Committee; and
	2.3.1.3 propose regulations governing the maintenance of the Development Concept.


	2.4 Having regard to the first paragraph under Section 3 of the BDM, the BDM has been formulated to –
	2.4.1 preserve the Belvidere Estate architectural concept [sic] (which presumably implies the Development Concept); and
	2.4.2 give effect to the mandate of the Development Company (which has been succeeded by the BHOA) imposed as a condition on the title deeds of the properties in the Estate, which states that:
	Every building to be erected on the said erf shall be of approved design and of sound construction. No building operations shall be commenced on the said erf and no additions or alterations to approved buildings shall be effected until the Transferor ...


	2.5 The BDM, therefore, represents the regulations that must be observed and complied with by each Member of the BHOA, and enforced by the Architecture Committee, to ensure that the Development Concept is maintained and preserved.
	2.6 Having regard to the above, we submit that the BDM constitutes regulations adopted in terms of the Constitution and is binding on every Member, including the Applicant. In numerous court judgements, it is confirmed that this binding effect arises ...
	2.7 Against this background, every Member –
	2.7.1 undertakes in favour of the BHOA that he shall comply with the provisions of the Constitution and any regulations adopted in terms of the Constitution;
	2.7.2 shall observe all regulations made by the BHOA; and
	2.7.3 shall comply with the decisions of the Architecture Committee on interpreting the BDM.

	2.8 Contrary to the Applicant’s suggestion that the BHOA and the BDM are merely advisory, we are instructed to submit that:
	2.8.1 the BHOA is governed by its Constitution that is binding on all Members, including the Applicant;
	2.8.2 the BDM constitutes regulations adopted in terms of the Constitution, and its provisions are enforceable by the Architecture Committee appointed by the BHOA;
	2.8.3 the title deeds of properties within Belvidere Estate explicitly require written approval from the BHOA for any building operations, additions, or alterations; and
	2.8.4 the Applicant, by accepting transfer of Erf 450, contractually undertook to comply with the Constitution, BDM, and decisions of the Architecture Committee.


	3. Legal Framework Supporting BHOA Authority
	3.1 It is common cause that the BHOA’s Architecture Committee has rejected the Applicant’s request for approval of a second dwelling on Erf 450 for non-compliance with Section 5.1.1.2 of the BDM.
	3.2 Section 5.1.1.2 of the BDM provides as follows:
	5.1.1.2  SECOND DWELLING UNITS (Granny Flat/Guest Cottage)
	A second dwelling shall only be approved on a single residential erf if all the following conditions are met:
	• The coverage of the main house and outbuildings does not exceed 300 square metres.
	• The bulk of the proposed second dwelling does not exceed 100 square metres.
	• The second dwelling must be of the same design style as the main house specifically in materials, colour, doors and windows.
	• One small kitchen is permitted.
	• Special application to the Architecture Committee must be made and approval will only be granted at their discretion.
	• No third dwelling unit is permissible.
	• Special application can be submitted for accommodation units for live-in caregivers.
	• Knysna Municipal approval – Town Planning Department application – Consent Use for 2nd Dwelling.

	3.3 The Applicant contends that the Application should be approved by the Knysna Municipality regardless of the BHOA’s (and by extension, the Architecture Committee’s) position.
	3.4 Based on the reasons and legal principles set out in the paragraphs below, we are instructed that the Knysna Municipality does not have jurisdiction or the legal competence to override the BDM or condone permanent departures from the development p...
	3.5 The By-Law affirms the authority of homeowners’ associations to impose more restrictive development rules than the rules provided for in the zoning scheme. In this regard, -
	3.5.1 Section 29(8) of the By-Law permits a homeowners’ association’s design guidelines to introduce more restrictive development rules than those contained in the zoning scheme; and
	3.5.2 Section 85(2) of the By-Law prohibits the Knysna Municipality from acting in conflict with its own By-Law, including those recognizing the authority of the BHOA as a homeowners’ association and the rights of such homeowners’ association to impos...

	3.6 Accordingly, on the basis of Section 85(2) of the By-Law read with Section 29(8) of the By-Law, the Knysna Municipality may not grant a departure from the development parameters which (i) is in conflict with the BDM and (ii) fails to uphold the 30...
	3.7 Moreover –
	3.7.1 Section 29(3)(d) of the By-Law provides that the constitution of an owners’ association must be approved by the municipality and must make provision for control over the design guidelines of the buildings and erven arising from the subdivision;
	3.7.2 Section 29(8) of the By-Law provides that the design guidelines contemplated in paragraph 3.7.1 above may introduce more restrictive development rules than the rules provided for in the zoning scheme (own emphasis);
	3.7.3 The principle set out in section 29(8) of the By-Law is a confirmation and codification of the legal principle laid out by the full bench of the High Court of South Africa, Western Cape Division, Cape Town in Vanilla Street Home Owners Associati...
	3.7.4 The Court in the Vanilla Street-case found in favour of the homeowners association, having the effect that the constitution providing more restrictive land use rights, prevailed over the relevant zoning scheme.


	4. Non-Compliance with the BDM
	The proposed second dwelling of 73,6m² exceeds the 300m² coverage limit stipulated in Section 5.1.1.2 of the BDM. The Architecture Committee has already declined approval based on this non-compliance. The Applicant’s attempt to reframe the coverage c...
	5. Municipal Jurisdiction and Ultra Vires Risk
	The Knysna Municipality does not have jurisdiction to override the BDM or condone permanent departures from its parameters. Any approval granted in conflict with the BDM would be ultra vires and subject to legal challenge.
	6. Conclusion
	6.1 For the reasons set out above, it is evident that:
	6.1.1 the BHOA has the power to introduce more restrictive development rules than the rules provided for in the zoning scheme (which the BDM in its current form seeks to achieve), and has indeed done so;
	6.1.2 the Applicant must comply with the decisions of the Architecture Committee on interpreting the BDM, in respect of which the Architecture Committee has declined approval based on non-compliance with Section 5.1.1.2 of the BDM;
	6.1.3 the Knysna Municipality lacks the jurisdiction and legal competence to grant the departure and that any positive determination in respect of the Application will be ultra vires;
	6.1.4 if the Applicant does not agree with the Architecture Committee’s decision, then a dispute should have been declared, and the dispute must be dealt with in accordance with the dispute resolution procedures outlined in the BDM and Constitution;
	6.1.5 regardless of the manner of breach of the BHOA Constitution or BDM, the BHOA (through the Executive and Architecture Committee) is well within its rights to preserve the architectural concept of the Estate and were it to attempt to condone the b...
	6.1.6 the Applicant remains bound by the BHOA Constitution and BDM. The Architecture Committee’s decision is valid and enforceable. The Knysna Municipality must respect the binding nature of these instruments and refrain from approving any application...

	6.2 The BHOA reserves all rights to make further submissions and to participate in any proceedings related to this Application. All notices and further proceedings related to the Application must be sent to writer hereof at the addresses reflected in ...


	BHOA 3_25 February 2026.docx (1).pdf
	1. We act for the Belvidere Home Owners Association (BHOA).
	2. We are instructed to address the email dated 18 June 2025 from Mr Theo Rebel, Chief Town and Regional Planner at the Western Cape Government (the Rebel Email), which was circulated to the Municipality regarding the role of the BHOA in land use appl...
	3. The Rebel Email was tabled in the context of the application for consent use (Reference 3541) for a second dwelling on Erf 450 Belvedere (Erf 450). We refer to our client's detailed objection dated 14 October 2025, which is already on your file.
	4. The purpose of this letter is to correct a key legal misapprehension conveyed to the Municipality in the Rebel Email.
	5. It is a well-established principle in South African law that registered restrictive title deed conditions prevail over permissive zoning or land-use scheme rights. Where a title condition requires prior HOA approval for building work and such appro...
	6. The title deed of Erf 450 incorporates special conditions which bind successors in title. In particular, title deed condition D(a) provides that:
	“…No building operations shall be commenced on the said erf and no additions or alterations to approved buildings shall be effected until the Transferor has in writing approved the design and construction plans including material and colour specifica...

	7. In Willow Waters Homeowners Association (Pty) Ltd v Koka NO and Others 2015 (5) SA 304 (SCA), the Supreme Court of Appeal (SCA) confirmed that two requirements must be met for a title condition to constitute a real right:
	7.1 The SCA held that the intention of the person who creates the right must be to bind not only the present owner of the land, but also successors in title. In the present case, the title deed condition on Erf 450 expressly binds successors in title,...
	7.2 The SCA held that for a condition to be capable of valid registration as a real right, it must carve out a portion of, or take away something from, the dominium. This principle is embodied in section 63(1) of the Deeds Registries Act 47 of 1937, w...

	8. As to the second requirement, the SCA confirmed that ownership comprises a bundle of rights or competencies, which include the right to use the property, to exclude others from it, and to give others rights in respect thereof. One of these competen...
	9. In the context of Erf 450, the title condition requiring the BHOA's prior written approval before building operations commence restricts the owner's ability to freely develop and use the property. This constitutes a subtraction from dominium, satis...
	10. It remains operative unless it is removed or varied through the applicable statutory mechanism. A municipal consent or approval cannot override it.
	11. In Shell South Africa (Pty) Ltd v Alexene Investments (Pty) Ltd the court held (approving Kleyn v Theron 1966 (3) SA 264 (T) at 270H - 272C) that a local authority is bound to observe title deed conditions and that a subsequent town planning schem...
	12. In Malan and Another v Ardconnel Investments (Pty) Ltd  the court held (also referring to Kleyn v Theron 1966 (3) SA 264 (T) at 272) that a town planning scheme does not overrule registered restrictive conditions in title deeds. Moreover, a consen...
	13. In Camps Bay Ratepayers and Residents Association and Others v Minister of Planning, Culture and Administration, Western Cape, and Others  the court –
	13.1 confirmed the principle in the Malan-case (refer to paragraph 12 above) that the zoning scheme does not override title deed restrictions;
	13.2 held that where restrictive title conditions are registered in favour of all other properties in a particular township, as in this case, they have the same status and legal effect as praedial servitudes, which can be enforced by an owner of prope...
	13.3 further held that where there is a conflict between the zoning scheme and the title conditions, the latter must clearly enjoy precedence.

	14. In Van Rensburg and Another NNO v Nelson Mandela Metropolitan Municipality and Others  the court confirmed that restrictive title deed conditions take precedence over the municipality’s zoning and planning schemes, and consequently any possible pe...
	15. It follows from the above authorities that a municipal consent or approval cannot authorise development in conflict with an operative title condition. If such consent were to be granted regardless, it would be ineffectual and at risk of being decl...
	16. Furthermore, a decision by the Municipality to grant consent use in circumstances where such consent cannot lawfully be given effect to would constitute administrative action that is, at minimum, unlawful for the purposes of the Promotion of Admin...
	17. The BHOA's approval has been refused, and the title condition remains operative. The BHOA's Architecture Committee has refused the applicant's proposal on the ground that it does not comply with Section 5.1.1.2 of the Belvidere Estate Building Des...
	18. The key propositions advanced in the Rebel Email are rebutted as follows:
	18.1 Municipal planning competence versus real rights: While land use decision-making falls within the competence of the Municipality, that competence does not extend to the negation of a registered real right. The Municipality's planning authority is...
	18.2 HOA rules versus title conditions: With reference to paragraph 2.6 of our client’s objection of 14 October 2025, we accept that the BHOA’s constitution, regulations and rules are binding on and enforceable against its members based on the princip...
	18.3 Deciding without HOA consent or comment: The granting of the consent use by the Municipality cannot legalise a development that contravenes a registered restriction. Any such approval would be incapable of implementation and legally vulnerable to...

	19. We point out that granting consent use in the present circumstances would serve no practical purpose. Even if the Municipality were to approve the application, the applicant would remain unable to commence building operations in the absence of the...
	20. We submit that the Municipality cannot process the consent use application on the basis that it cannot be given effect to in the presence of the operative restrictive title condition and the BHOA's refusal of written approval, and should the Munic...
	21. All our client's rights are expressly and fully reserved.
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	Date of Decision: 24 April 2026
	ving notice of decision: 22 May 2026
	rst Names: N/A
	Surname: N/A
	of Planners: 
	Company Name: Belvidere Homeowners Association
	if applicable: P.O Box 3299, Knysna 
	Postal Code: 6570
	undefined: admin@bhoa.co.za / david@newseasons.co.za
	ephone: 
	phone number: 066 432 4741
	Check Box1: Yes
	Check Box2: Off
	Check Box3: Off
	Check Box4: Yes
	Check Box5: Yes
	Check Box6: Off
	Check Box7: Off
	Check Box8: Yes
	Check Box9: Yes
	Check Box10: Off
	Check Box11: Yes
	Check Box12: Off
	Property Description: Belvidere Estate
	undefined_2: Lower Duthie Drive
	undefined_3: Knysna
	Property Description_2: Erf 450, Belvedere, Knysna
	undefined_4: Cnr Page Close & Lower Duthie Avenue
	TownArea: Knysna
	undefined_5: Single Residential Zone I
	Property: 1510 square metres
	Current Land Use: Dwelling House
	Br: The appeal is directed against the whole decision (including all conditions of approval) to approve a Consent Use Application for a second dwelling exceeding 60m² on Erf 450, Belvedere. The Appellant, the Belvidere Homeowners Association (BHOA), participated in the application as an objector. The approval was granted in conflict with binding legal constraints, including the restrictive title deed condition and the BHOA Constitution and Building Design Manual (BDM), which require prior approval from the BHOA Architectural Committee. The Tribunal’s decision is unlawful in that it failed to give proper effect to the restrictive title deed condition requiring prior written approval. It incorrectly treated the BHOA Constitution and BDM as non-binding, despite their recognised legal status. The Tribunal further relied on a material factual error in recording that no restrictive title conditions applied, and accepted an incorrect building coverage calculation. The Applicant's submission also mischaracterised the BHOA’s role as that of a mere public participant, rather than recognising it as the holder of enforceable legal rights. In addition, the Tribunal misconceived the nature of the application by treating it as one of architectural appearance, rather than a land use and density issue arising from the creation of a second dwelling. The decision is also procedurally irregular, as the Tribunal failed to consider the BHOA’s supplementary submission, which was submitted well in advance of the hearing. Finally, the decision has broader implications, as it undermines the Estate’s density controls and creates uncertainty regarding the enforceability of the BDM and the BHOA governance by permitting additional dwelling units through internal alterations.

A comprehensive letter of appeal, together with supporting annexures, is attached, and the Appellant respectfully requests that these documents, and the legal arguments contained therein, be considered by the Appeal Authority in its entirety.
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