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Knysna Municipal Manager                                                                                                   3 March 2025 

PO Box 21 

Knysna 

6530 

By email to: knysna@knysna.gov.za 

 

For Attention: Hennie Smit 

Sir,  

RESPONSE TO THE APPEAL RECEIVED: SUBDIVISION OF THE REMAINDER OF REMAINDER OF THE 

FARM NOETZIE NO 394 

We hereby confirm that we have received a notification about an appeal submitted by Melanie 

Gosling on behalf of the Noetzie Conservancy Owners Association, against the decision of the Knysna 

Municipal Planning Tribunal (the “KMPT”) that approved the Subdivision of the Remainder of the 

Farm Noetzie 394, subject to certain conditions.  

The Appeal states that the NCOA is the legally constituted body, representing all Noetzie 

homeowners and the conservancy. For the sake of good order, a copy of the minutes/resolution 

authorising the lodgement of an Appeal against the Decision of the Tribunal should accompany the 

Notice of Appeal. 

 

Regardless of the above, we submit that the appeal fails to comply with the requirements of Section 

80 (2) of the Knysna Municipality Spatial Planning and Land Use Management By-Law, as it does not 

adequately set out the following: 
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a) Grounds for the appeal: 

i) The appellant did not suggest that the administrative action was not procedurally fair as 

contemplated in the Promotion of Administrative Justice Act, 2000 of (Act 3 of 2000); 

ii) The appellant fails to provide a substantive argument regarding the merits of the land development 

or land use application that would indicate an error in the Tribunal’s decision. Instead, the appeal is 

based on a misunderstanding of land use and legal procedures rather than any legitimate grounds for 

review. It also seeks to expand the conditions imposed by the Tribunal. 

b) Factual or legal basis: 

The appellant does not present any factual or legal findings to support their appeal, relying instead 

on misinterpretations of planning regulations and unrealistic expectations from both the Municipality 

and the landowner. 

c) New issues for consideration: 

The appeal introduces no new matters for the Appeal Authority to consider. Rather, it merely 

reiterates objections previously raised, which have been considered by the Tribunal and sufficiently 

addressed in the conditions of approval. 

Accordingly, the appeal lacks merit and does not meet the statutory requirements for consideration. 

 

RESPONSE TO REASONS SET OUT IN THE APPEAL 

A. REGISTRATION OF SERVITUDES 

Condition 2 (c) of the Subdivision Approval stipulates that the landowner must secure public access 

to the beach and provide public parking through the registration of servitudes. As indicated on the 

attached Subdivision Plan, the following servitudes have been provided: 

• A private right-of-way servitude over Portion A (unregistered Erf 13493), in favour of Erf 20379 

Knysna and a public walkway following the same route to the public stairs.  
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• Servitude area, 683m² in extent over Portion A (unregistered Erf 13493), in favour of Erven 

20328, 20329, 20376, 20375, and 20330 to be used for private access and parking purposes; 

• Private right of way servitude 5m wide, in favour of Erven 20328, 20329, 20376, 20375 and 

20330; 

• Private Right of way servitude, usufruct and encroachment servitudes in favour of Erf 20380; 

• Private right of way and parking servitude in favour of Erf 20338; 

• Servitude to protect an existing water pipeline traversing over Portion A (unregistered Erf 

13493), which extends to Erf 20379; 

• Servitude to protect the existing electrical reticulation traversing over Portion A, which extends 

to Erf 20379. 

• A temporary servitude in favour of the general public providing access to, and use of, the 

existing 18 parking bays currently located on the property, with the provision that should the 

registered owner of the subdivided Erf no 13493 at any time in the future wish to relocate or 

realign the position of the parking, provision must be made to the satisfaction of the Knysna 

Municipality for access to and use of adequate alternative parking facilities for 18 parking bays. 

 

• Protection of the use of the existing public road that leads from the boundary of the property 

to the beach in either a road reserve or a temporary access servitude, subject to the feedback 

from the Surveyor General regarding the status of the road as depicted on GP 19.  

 

The Noetzie Conservancy Owners Association (NCOA) has appealed to this condition, arguing that 

the servitudes must be registered prior to the subdivision to ensure their legal enforceability. 

However, this interpretation overlooks the statutory requirements outlined in Section 20 of the 

Knysna Municipality Land Use Planning Bylaw. 

Section 20 (5)  states that if the municipality approves a subdivision, the applicant must submit a 

General Plan or diagram to the Surveyor General Office for approval, including proof to the 

satisfaction of the Surveyor General Office of: 
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a) the municipalities’ decision to approve the subdivision; 

b) the conditions of approval imposed in terms of section 66; and 

c) the approved Subdivision Plan. 

In accordance with this provision, all relevant conditions of approval must be met before the 

subdivision can be approved in the Office of the Surveyor General and be registered in the Deeds 

Office. This means that once the municipality approves the subdivision plan (after the appeal has 

been resolved), which must include the required servitudes as per the above condition, the process 

for formalising these servitudes follows a well-established legal sequence: 

• Surveyor General Approval – The servitude diagrams will be submitted and approved by the 

Surveyor General concurrently with the subdivision diagram. 

• Simultaneous Registration – The registration of the subdivision and the servitudes will occur 

at the same time, ensuring that the servitudes are legally binding upon registration. 

• Regulatory Compliance – The subdivision cannot be registered without the simultaneous 

registration of the required servitudes, guaranteeing their enforceability. 

Thus, the argument that servitudes must be registered prior to subdivision is fundamentally flawed. 

The established legislative framework ensures that these servitudes will be secured in a legally 

binding manner at the appropriate stage in the approval and registration process. Consequently, the 

appeal against Condition 2 (c) should be dismissed. 

 

B. RIVER MANAGEMENT PLAN 

Point  4 (a): Requirement for a River Management Plan: 

Section 4 of the approval provides some additional information to the land owner that does not form 

part of the decision or the conditions thereto and cannot technically be appealed. Section 4 (a) of the 

approval document states that the landowner or their successor in title must ensure that a River 

Management Plan is approved and implemented to the satisfaction of the relevant authority. This 
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condition was explicitly included in response to the Noetzie Conservancy Owners Association 

(NCOA)’s initial objections. The NCOA originally requested that: 

• A stream servitude be registered. 

• Provisions be made to address existing unregularised and potential future water access and 

abstraction rights. 

• An integrated stream management plan be developed in consultation with the relevant 

authorities. 

The NCOA appears to expect that the landowner must: 

• Provide a fully developed Integrated River Management Plan that includes a much wider area 

upstream. 

• Ensure that all riparian property owners participate in its formulation and implementation. 

• Secure formal access rights for all riparian landowners, similar to what a registered stream 

servitude would provide. 

Knysna Municipality’s jurisdiction: 

The NCOA’s expectations fail to consider that the municipal planning authority does not regulate 

water use rights in South Africa. In terms of Section 66 (8) of the Knysna Municipality: Spatial Planning 

& Land Use Management By-law, a municipality may not approve a land use application subject to a 

condition requiring approval under other legislation. However, any approval granted under this By-

Law must inform the applicant that compliance with other applicable legislation is still required. 

Thus, while the municipality has alerted the landowner to the need for a River Management Plan, it 

cannot enforce this condition, as water use falls outside its jurisdiction. The relevant regulatory 

authority for water rights and management is the Department of Water and Sanitation (DWS), in 

terms of the National Water Act, 1998 (Act No. 36 of 1998) and the property falls under the 

jurisdiction of the Breede-Gouritz Catchment Management Agency. 

 

 

74 / 275

https://www.planningspace.co.za/


Planning Space Garden Route Pty Ltd (Co Reg. P2022 / 307865 / 07)  
Website:  https://www.planningspace.co.za   Email: Lundi@planningspace.co.za   Postal Address: PO Box 2029, Knysna, 6570 

Physical Address:  Knysna Branch: Quayside Office Park, Corner of Hedge and Gordon Street, Unit 6 Ground Floor, Knysna 
Plettenberg Bay Branch: 23 Bowtie Drive, Plettenberg Bay, 6600    

Contact: Lizemarie Botha-082 855 1125 | Lundikazi Khuphiso-066 222 0016 

 

 Landowners’ responsibility: 

The NCOA claims that the landowner should be solely responsible for formulating and implementing 

a collective River Management Plan. However, this expectation is unreasonable for the following 

reasons: 

• The current landowner is not the transgressor regarding water access and abstraction 

rights—most existing issues stem from surrounding property owners as stated in the appeal. 

• It is not the landowner’s sole responsibility to regulate or coordinate river management 

efforts that extend beyond their property boundaries. 

• Such an initiative should be a collaborative effort involving all affected parties, with the NCOA 

itself being best positioned to facilitate coordination, in line with the aims of the NCOA 

Constitution.  

 

Access Rights for Riparian Landowners: 

The NCOA further requests that all riparian landowners be granted access rights to the river, in the 

form of a stream servitude. However, there is no legal basis for this demand: 

• There are no existing access rights to the river for any property owners. 

• The granting of the subdivision does not alter or create new access rights. 

• Any claim to such rights would need to be legally established, which is beyond the scope of 

this application. 

We believe that the municipality has correctly included additional information alerting the owners 

or their successors of the need for a River Management Plan but cannot legally enforce its 

implementation as a condition of the subdivision.  

The appeal against section 4 (a) cannot be reviewed as it is not part of the approval or the conditions 

thereto. As such it should be dismissed.  
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C.  FIRE RISK MANAGEMENT PLAN 

Item 4 (c) stipulates that the landowner and/or their successor in title must ensure the approval and 

implementation of a Fire Risk Management Plan. The NCOA contends that this condition is insufficient 

to adequately address the fire risk associated with the proposed development. In light of this, they 

request the following measures be imposed as conditions of approval: 

• The establishment of an Integrated Fire Management Plan is to be included as a condition of 

approval. 

• Following the completion of a comprehensive fire risk assessment, the development of a Fire 

Risk Management Plan in consultation with the Knysna Municipality (KM), South Cape Fire 

Association (SCFA), and NCOA. 

• Assurance that the Fire Risk Management Plan complies with the requirements set forth in 

the Conservation of Agricultural Resources Act (CARA). 

• The mandatory membership of the landowner in the South Cape Fire Association. 

We believe that the aforementioned requests can be adequately addressed through the required Fire 

Management Plan and do not provide sufficient grounds for appealing the original decision. 

The rationale for not including these stipulations as conditions of approval is twofold. First, the fire 

risk exists independently of the subdivision; it is a pre-existing condition that the landowner and the 

NCOA are responsible for managing, regardless of whether a subdivision is approved. Second, the 

management of fire risk should be seen as an ongoing obligation of the landowner and the NCOA, 

which does not necessitate a direct connection to the subdivision process. 

In summary, the responsibility for addressing fire risk lies with the landowner, and existing provisions 

can adequately ensure that fire management needs are met without the need to impose additional 

conditions related specifically to the subdivision. The NCOA’s appeal on this matter is therefore also 

unfounded and should be dismissed. 

In conclusion, we would like to propose that the appeal against item 4 (c) is invalid or should be 

dismissed as it does not comply with the requirements of Section 80 (2). 
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D. CONCLUSION 

The appeal submitted by the Noetzie Conservancy Owners Association against the conditions of the 

subdivision approval of the Remainder of Farm Noetzie 394 lacks merit and does not comply with 

the requirements of Section 80 (2) of the Knysna Municipality Spatial Planning and Land Use 

Management By-Law. The appeal fails to provide valid grounds, factual or legal justification, or new 

issues for consideration. Key objections, including the timing of servitude registration, the 

requirement for a River Management Plan, and Fire Risk Management, are based on ignorance of 

planning regulations and legal procedures. We believe that the conditions imposed by the Tribunal 

align with statutory requirements, and the arguments presented in the appeal do not justify the 

administrative process of reviewing the decision and certainly do not justify overturning the decision, 

should it be reviewed. Consequently, the appeal should be found invalid or alternatively should be 

dismissed. 

We thank you for your attention to this matter. 

Kind Regards, 

 

 

Lizemarie Botha. 
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RE: Progress report please? Re: To Appeal 
Authority: NCOA appeal application re subdivision 
of Farm 394 Noetzie 
Inbox 
Search for all messages with label Inbox 
Remove label Inbox from this conversation 

 
Hennie Smit <hsmit@knysna.gov.za> 
 

Tue, Apr 8, 
2025, 8:16 AM 

 
Add 

reaction 
Reply 
More 

to me, Lulamile, chairperson@noetzie.co.za, Anita, Shaun, Liesl, Municipal 

 
 

Good day Melanie 

  
I am currently busy finalising the Appeal Assessment Report and the date for the Appeal 
Authority to consider your appeal will be communicated shortly. 
  
Kind Regards 

  
Hennie Smit Manager: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6319 (switchboard) or +27 (0)60 998 7124 (Mobile) 

e-mail hsmit@knysna.gov,za 

  
From: melanie gosling <melanie.gosling@gmail.com> 
Sent: Monday, 07 April 2025 20:11 
To: Hennie Smit <hsmit@knysna.gov.za> 
Cc: Lulamile Mapholoba <lmapholoba@knysna.gov.za>; chairperson@noetzie.co.za; Anita 
Strydom <astrydom@knysna.gov.za>; Shaun Madumbo <smadumbo@knysna.gov.za>; Liesl 
Bailey <lbailey@knysna.gov.za>; Municipal NCOA <municipal@noetzie.co.za> 
Subject: Progress report please? Re: To Appeal Authority: NCOA appeal application re 
subdivision of Farm 394 Noetzie 

  

  

Good day Hennie, 

Please can you let us know how the Noetzie Conservancy Owners' Association (NCOA) appeal in the 

matter below is progressing? 

When can we expect a decision? 

Regards, 

Melanie Gosling 

NCOA member 

  

 

On Mon, Mar 3, 2025 at 12:52 PM Hennie Smit <hsmit@knysna.gov.za> wrote: 

Hello Melanie 

  
Just to confirm that your appeal is valid and that the closing date for comments is tomorrow. 
The assessment of your Appeal application will commence thereafter. 
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Kind Regards 

  
Hennie Smit Manager: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6319 (switchboard) or +27 (0)60 998 7124 (Mobile) 

e-mail hsmit@knysna.gov,za 

  
From: melanie gosling <melanie.gosling@gmail.com> 
Sent: Monday, 03 March 2025 11:29 
To: Lulamile Mapholoba <lmapholoba@knysna.gov.za>; Hennie Smit 
<hsmit@knysna.gov.za> 
Cc: chairperson@noetzie.co.za; Anita Strydom <astrydom@knysna.gov.za>; Lulamile 
Mapholoba <lmapholoba@knysna.gov.za>; Shaun Madumbo <smadumbo@knysna.gov.za>; 
Liesl Bailey <lbailey@knysna.gov.za>; Municipal NCOA <municipal@noetzie.co.za> 
Subject: Update please? Re: To Appeal Authority: NCOA appeal application re subdivision of 
Farm 394 Noetzie 

  

 

 REQUEST FOR UPDATE: NCOA's application to appeal  KMPT decision: subdivision remainder of 

Portion A of farm 394 Noetzie 

  

Dear MM, 

  

Attention Mr Hennie Smit 

  

The Noetzie Conservancy Owners' Association (NCOA) submitted an application on February 11th to 

appeal the above decision. 

Mr Hennie Smit replied that his department would "confirm the validity status" of this appeal shortly. 

(See email below.) 

  

It is three weeks since NCOA submitted the appeal, and we have not heard anything further. 

The NCOA would like to know what is happening with the NCOA application to appeal? 

  

Regards, 

Melanie Gosling 

NCOA member 

072 863 1425 

  

On Tue, Feb 11, 2025 at 2:36 PM Hennie Smit <hsmit@knysna.gov.za> wrote: 

Hello Melanie 

  

Kindly note that the appeal application of the Noetzie Conservancy Owners' Association (NCOA) has 

been captured onto our system. The Land Use Management Department will confirm the validity status 

of the appeal shortly. 

  

Kind Regards 

  
Hennie Smit Manager: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6319 (switchboard) or +27 (0)60 998 7124 (Mobile) 

e-mail hsmit@knysna.gov,za 
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1 

Collab. 1295236

 

 

REGISTER OF DELEGATED POWERS OF DECISION MAKING 

KNYSNA MUNICIPALITY 

As amended by Council  31 August 2022: Structuring of Municipal Council & Appointment of 
Members to Committees  

Whereas section 59 of the Local Government: Municipal Systems Act, 2000 requires that a Municipal 
Council must develop a system of delegation that will maximize administrative and operational 
efficiency and provide for adequate checks and balances, and that a Municipal Council then, in 
accordance with that system, may delegate certain powers, subject to legislative restrictions, and 

This document contains statutory delegations of the Municipal Manager, statutory delegations by 
Council and the Executive Mayor, other delegations which were delegable by virtue of Council mandate 
and authorizations. The statutory delegations of the Municipal Manager are not delegations of Council 
and are contained in this document for reference and record purposes only. 

The Municipal Manager is not divested of the powers to execute any delegated or sub delegated power, 
him /herself and remains accountable for the execution thereof. 

STATEMENT OF ADMINISTRATIVE INTENT 
 

The council, speaker, executive mayor, political structures, councilors and staff members shall: 
 

(a) adhere to the principles of just administrative action as contemplated in section 33 of the 
Constitution of the Republic of South Africa, 1996 and the Promotion of Administration Justice 
Act, Act 3 of 2000; and  

(b) observe the codes of conduct applicable to both councilors and officials; and 
(c) embrace a system of ethic governance. 

STATEMENT OF TRANSPARENT GOVERNANCE 
 

Meetings of the Council, the executive mayor when he/ she is in session and all its committees are 
open to the public, including the media, and the Council shall only exclude the public, including the 
media, in terms of section 160(7) of the Constitution  of South Africa,1996, from a meeting when dealing 
with staff matters, legal matters, or when it is reasonable to do so having regard to the nature of the 
business being transacted and a resolution to that effect is passed by Council, the Executive Mayor 
when he/she is in session or a committee. The Council, the Executive Mayor when he/she is in session 
or a committee shall not exclude the public, including the media, when considering or voting on any of 
the following matters: 

(a) a draft by-law tabled of the council; 
(b) a budget for the council; 
(c) the municipality's draft integrated development plan, or any amendment of the plan; 
(d) the municipality's draft performance management system, or any amendment of the system; 
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P.135 Functions of 
Administrator 

Tribunal Administrator to undertake 
administration, arrangements, and 
the keeping of diaries and records 

of the Tribunal 

MPB s77(2) Director: Corporate 
Services 

Committee Section  

P.136   Appeals Municipal Manager to receive 
appeals 

 

MPB s79(7) 
MPB s80 

Manager:  
Land Use 

Management 

Senior Town 
Planner 

 

P.137  Written notice of 
appeal 

Municipal Manager to give written 
notice to applicant of appeal 

 

MPB s80(8) 
LUPA s51(2) 

Manager: 
 Land Use 

Management 

Senior Town 
Planner 

 

P.138 Refusal of comments 
after appeal closure 

date 

Municipality to refuse comment on 
appeal if received after closing date 

 

MPB s80(10) Manager:  
Land Use 

Management 

Senior Town 
Planner 

 
 

 

P.139 Provincial Minister to 
comment on appeal 

Municipal manager to request the 
Provincial Minister to comment on 

the appeal or notify of appeal where 
applicable 

 

MPB s80(11)(a) & (b) 
LUPA s52 

Manager: 
 Land Use 

Management 

Senior Town 
Planner 

 

P.140 Notifying the appellant Municipal Manager to notify the 
applicant whether or not the 

operation of the approval of the 
application is suspended on receipt 

of appeal 
 

MPB s80(11)(c) 
LUPA s51(3) 

Manager: 
 Land Use 

Management 

Senior Town 
Planner 

 

P.141 Assessment and 
recommendation on 

appeal 

Authorised Employee as 
contemplated in section 80(12) to 

make an assessment and 
recommendation on appeal to be 
submitted for consideration to the 

Appeal Authority 
 

MBP s80(12) Manager: 
 Land Use 

Management 

Senior Town 
Planner 

 

P.142 Appeal submissions Municipal Manager to submit 
appeal to Appeal Authority 

 

MPB s80(13) 
SPLUMA s51(2) 

Manager: 
 Land Use 

Management 
 

Senior Town 
Planner 

 

P.143 Recordkeeping of 
appeal authority 

Municipal Manager to undertake 
administration, arrangements, and 
the keeping of diaries and records 

of the Appeal Authority 
 

MPB s80(14) Director: Corporate 
Services 

Committee Section  

P.144   Consideration of 
Appeal 

Appeal Authority to consider 
appeal, confirm, vary or revoke 

MPB s 81(1)  (9) Executive Mayor   
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KNYSNA LOCAL MUNICIPALITY 
 

Notice is hereby given of an 

 

ORAL HEARING 
       

to be held by the 

 

APPEAL AUTHORITY 
 

on 

 

Monday, 8 December 2025 

 

 at  

 

12:00 
in the Council Chambers 

 
 
 
 
 
 
 
MUNICIPAL OFFICES                                                        
KNYSNA                                                                       ADMINISTRATOR 

 

 
 

A G E N D A 
 
 

 
Appeal Authority: Executive Mayor  
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KNYSNA MUNICIPAL APPEAL AUTHORITY: ORAL HEARING 

 

8 DECEMBER 2025 

 

2 | P a g e  

 

        
    

 

 

1. OPENING OF THE HEARING  

1.1 ORDER OF PROCEEDINGS  

1.2 TIME ALLOCATION FOR ORAL PRESENTATIONS  

1.3 CONSIDERATION OF LOCUS STANDI  

1.4 POINTS IN LIMINE  

1.5 CONFLICT OF INTEREST  

2.  ITEMS FOR DISCUSSION  

2.1  REMAINDER OF FARM NOETZIE ERF 394, KNYSNA: SUBDIVISION 
& CLOSURE OF PUBLIC PLACE 

Pg. 3-92 

2.2 LETTER FROM MARIUS BOTHA RE 394 NOETZIE, KNYSNA Pg. 93-95 

3.  CLOSURE   

   

 
1. Opening of the Hearing 

2. Items for Discussion 

3. Closure  

 

 

TABLE OF CONTENTS  

AGENDA  
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 Marius Hendrik Botha (B.Proc. PG Dip – Financial Management) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

Knysna Municipality                                                                                                     5 December 2025 

Attention: Liesel Bailey   

Administrator: Tribunal and Appeal Authority 

Email: lbailey@knysna.gov.za 

 

Dear Sirs 

 

SUBJECT: PURPORTED APPEAL HEARING – 8 DECEMBER 2025 AT 12H00: REMAINDER OF 

FARM NOETZIE 394 – OBJECTION TO ULTRA VIRES PROCEEDINGS 

As previously recorded, we act on behalf of Pezula Private Estate (Pty) Ltd, the applicant in this 

matter. 

We address you regarding the notice received yesterday inviting our client to attend an oral hearing 

before the Appeal Authority scheduled for 8 December 2025 at 12h00 in relation to the subdivision of 

Remainder of Farm Noetzie 394, Knysna. 

Our client objects in the strongest possible terms to the convening of this purported hearing. The 

objection is based on multiple independent grounds of unlawfulness, irrationality, and procedural 

unfairness, which are set out below. 

First, on 15 October 2025, Mr J.H. Smit, the Land Use Manager of the Knysna Municipality, addressed 

a letter to Planning Space, acting on behalf of the applicant, expressly confirming that, in terms of 

section 80(1)(b) of the Knysna Municipality By-law on Spatial Planning and Land Use Management 

(2021), the appeal forming the subject matter of the ongoing dispute “had been finalised” and had 

already been adjudicated and pronounced upon. Mr Smit unambiguously recorded that the matter had 

been finalised. 

The legislative framework therefore provides for one appeal only, and that appeal has already been 

exercised and concluded. The doctrine of functus officio applies. The Appeal Authority has exhausted 

its jurisdiction and cannot lawfully reconvene, rehear, or reconsider an appeal already determined. 

The notice issued to us is therefore pro non scripto, as the By-law contains no empowering provision 

for a second or further appeal process. 
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Any attempt by the Municipality or the Appeal Authority to hold an additional “appeal hearing” would 

constitute ultra vires conduct, inconsistent with both the By-law and SPLUMA, and invalid from 

inception. 

Secondly, we place on record that we have on several prior occasions formally alerted the Municipality 

to this jurisdictional bar. The Municipality’s own senior official, Mr Smit, ultimately confirmed our 

position in writing. The Municipality is therefore fully aware that it lacks lawful authority to convene the 

appeal scheduled for 8 December 2025 and would be acting intentionally outside its statutory powers 

should it nonetheless proceed. 

Thirdly, the notice period afforded is, independently, fatally defective. The email sent to us yesterday 

demands attendance on Monday, 8 December 2025, at 12h00, providing one business day’s notice for 

a substantive appeal hearing.  

Such notice is unreasonable to the point of absurdity. It is impossible to prepare adequately, consult 

our client, consider the agenda, prepare any written submissions, or meaningfully participate. Counsel 

already briefed in the matter is based in Cape Town and must make travel arrangements and is 

notwithstanding already engaged in Court Proceedings on the particular day. It is self-evidently 

impossible for counsel to appear on such truncated notice. 

The Municipality’s conduct violates the duty to provide reasonable and procedurally fair notice as 

required by section 3 of PAJA. 

For ease of reference, the notice sent yesterday reads as follows: 

“Good day, 

I trust you find this well. 

You are hereby invited to attend an Oral Hearing held by the Appeal Authority on 8 December 2025, 

12:00pm in the Council Chambers, 5 Clyde Street, Knysna CBD. 

Kindly find attached hereto the Agenda for your attention and perusal. The full agenda will be available 

on our website by end of business today at https://www.knysna.gov.za/government/council/knysna-

municipal-planning-tribunal/ 
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Kindly confirm in writing, should you wish to make an oral presentation. Please submit a written 

summary of your oral presentation after the proceedings. 

Kind regards, 

The Municipality is, or ought to be, aware that issuing an impossible notice period compounds the 

unlawfulness already inherent in attempting to convene a second appeal hearing. 

Fourthly, any decision taken at or arising from such an ultra vires and procedurally unfair hearing 

would immediately be susceptible to review under section 6 of the Promotion of Administrative Justice 

Act, 2000, including: 

1.1. s 6(2)(a)(i) – the administrator acted without lawful authority; 

1.2. s 6(2)(f) – failure to comply with mandatory and material procedures; 

1.3. 6(2)(h) – the action is so unreasonable that no reasonable decision-maker could have 

taken it. 

We record formally that we hold instructions to institute such review proceedings immediately and on 

an urgent basis, including a request for a punitive costs order de bonis propriis against the individual 

decision-makers should the Municipality persist in advancing a process that it knows is unlawful and 

outside the scope of its statutory powers. Proceeding under these circumstances would constitute an 

abuse of process. 

In light of the above, we demand written confirmation forthwith, today, that the Municipality will not 

proceed with the purported appeal hearing scheduled for 8 December 2025 at 12h00, nor with any 

other process seeking to reconsider the appeal already finalised in terms of section 80(1)(b). 

Failing such confirmation, all our client’s rights are reserved. 

Be guided accordingly. 

Yours sincerely 

 

Marius Botha 
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Knysna Municipality                                                                                                        19 January 2026 

Attention: Liesel Bailey   

Administrator: Tribunal and Appeal Authority 

Email: lbailey@knysna.gov.za 

 

Dear Sirs 

 

SUBJECT: PURPORTED APPEAL HEARING – 29 JANUARY 2026 AT 14H00: REMAINDER OF 

FARM NOETZIE 394 – OBJECTION TO ULTRA VIRES PROCEEDINGS 

We refer to our correspondence of 5 December 2025, the contents of which are well known to the 

Municipality and are incorporated herein by reference. 

Notwithstanding the Municipality having been expressly advised, including by its own Land Use 

Manager, that the appeal in respect of Farm Noetzie 394 had been finalised and that the Appeal 

Authority is functus officio, we note that the Municipality nonetheless intends to persist with the appeal 

hearing set down for 29 January 2026. 

We reiterate, briefly, that any further appeal process is ultra vires, unlawful, and procedurally unfair. 

The applicable legislative framework provides for a single appeal only, which has already been 

exercised and concluded. There exists no lawful basis to reconvene or rehear the matter. 

In the circumstances, and to avoid any doubt, we place on record that we hold firm instructions to 

institute review proceedings in terms of the Promotion of Administrative Justice Act, 2000, should the 

Municipality proceed with the second unlawful appeal. Such review will be accompanied by an 

application for punitive costs, given that the Municipality has been repeatedly alerted to the absence of 

jurisdiction and nonetheless elects to persist. 

This letter is sent in a final attempt to avoid unnecessary litigation. All our client’s rights remain strictly 

reserved. 

Be guided accordingly. 
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Yours sincerely 

 

Marius Botha 
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Knysna Municipality                                                                                                     12 February 2026 

Attention: Liesel Bailey   

Administrator: Tribunal and Appeal Authority 

Email: lbailey@knysna.gov.za 

 planning@knysna.gov.za 

 

Dear Sirs 

 

SUBJECT: PURPORTED APPEAL HEARING FARM NOETZIE 394 – OBJECTION TO UNFAIR 

PROCEEDINGS 

1. We address you in our capacity as previously recorded in this matter and with reference to the 

prior correspondence exchanged between the parties, which is incorporated herein by reference. 

2. We record that only yesterday, 11 February 2026, the Municipality communicated its view that 

the previous dismissal of the appeal was incorrect due to an unlawful delegation arising from an 

administrative error on its part. 

3. We record that this alleged administrative error and the Municipality’s revised position were not 

previously disclosed to our client, nor were they foreshadowed in any prior communication. 

4. Notwithstanding the late disclosure of the above, the Municipality has now proceeded to re-

enrol and/or set down the appeal for hearing today and has indicated that oral representations are to 

be made. 

5. The effect of this is that our client has been afforded no reasonable opportunity to: 

5.1. Consider the Municipality’s recent revised position; 

5.2. Obtain and consider the relevant record; 

5.3. Prepare written and/or oral submissions; 

5.4. Arrange legal representation; and 

5.5. Make the necessary logistical arrangements to attend and properly participate in the 

proceedings. 
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6. This course of conduct constitutes a clear breach of the audi alteram partem principle and 

renders the proposed proceedings procedurally unfair as contemplated in section 3 of the Promotion 

of Administrative Justice Act 3 of 2000 (“PAJA”). 

7. In terms of section 3(2)(b) of PAJA, an administrator must give a person whose rights or 

legitimate expectations are materially and adversely affected by administrative action adequate notice 

of the nature and purpose of the proposed administrative action and a reasonable opportunity to make 

representations. 

8. The Municipality’s conduct, in communicating a material shift in its position yesterday and 

proceeding with oral representations today, falls manifestly short of the standard of procedural fairness 

required by PAJA and the Constitution. 

9. It is particularly concerning that the Municipality seeks to cure its own administrative error, 

namely the unlawful delegation, by engaging in a process which itself is procedurally defective. 

10. Our client’s rights and legitimate expectations are directly implicated in these proceedings. The 

failure to afford a reasonable opportunity to consider the Municipality’s latest revised position as 

conveyed yesterday, prepare and to secure representation materially prejudices our client and taints 

the entire process. 

11. In the circumstances, we formally demand that the appeal proceedings scheduled for today be 

postponed to a mutually convenient date, upon reasonable notice, to enable our client to properly 

consider the Municipality’s latest revised position, prepare and to be represented. 

12. Should the Municipality elect to proceed today notwithstanding this objection, we hold clear 

instructions to institute review proceedings in terms of section 6 of PAJA on the basis, inter alia, that: 

12.1. The process is procedurally unfair; 

12.2. Relevant considerations have not been properly taken into account; 

12.3. The decision is taken in a manner inconsistent with the empowering provision and the 

Constitution; and 

12.4. The Municipality has acted arbitrarily and in breach of the audi principle. 
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13. We trust that the Municipality will act prudently and in accordance with its constitutional and 

statutory obligations, and that it will not persist with a procedurally irregular process which will 

inevitably result in further litigation and unnecessary costs. 

14. Kindly confirm, as a matter of urgency, that the proceedings scheduled for today are withdrawn 

or postponed pending proper notice and compliance with PAJA. 

Yours sincerely 

 

Marius Botha 
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Knysna Municipality                                                                                                     24 February 2026 

Attention: Liesel Bailey   

Administrator: Tribunal and Appeal Authority 

Email: lbailey@knysna.gov.za 

 planning@knysna.gov.za 

 

Dear Sirs 

 

RE: PROCEDURAL STATUS OF APPEAL – REMAINDER OF FARM 394 NOETZIE, VALIDITY OF 

DELEGATED DECISION AND LACK OF JURISDICTION TO RECONVENE APPEAL 

1. We refer to your letter dated 11 February 2026 under the hand of the Executive Mayor acting 

as Appeal Authority and to the earlier appeal decision communicated by Mr J.H. Smit, Manager: Land 

Use Management, dated 15 October 2025. 

Ad Validity of Delegation 

2. Your letter under reply asserts that the determination by Smit declaring the appeal invalid was 

issued outside the scope of delegated powers and that the authority to determine the validity of an 

appeal is vested exclusively in the designated Appeal Authority. 

3. That assertion is incorrect in law for the following reasons: 

3.1. The Register of Delegated Powers of Decision Making, as amended by Council on 31 August 

2022, expressly delegates appeal-related powers under item P.136 (“Appeals”) to the Director: 

Planning & Economic Development, together with associated appeal functions under P.137, P.141, 

P.144 and P.146.  

3.2. The Register is adopted pursuant to section 59 of the Local Government: Municipal Systems 

Act 32 of 2000 (“MSA”):  

3.2.1. Section 59(1) empowers Council to delegate powers to officials; 

3.2.2. Section 59(3) provides that a delegation remains valid until withdrawn; 
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3.2.3. Section 59(2)(f) provides that delegations must be reviewed upon election of a new Council, 

which confirms their continuing force unless expressly amended or revoked. 

3.3. There is no indication that delegation P.136 was withdrawn, revoked or limited at any relevant 

time. 

3.4. Accordingly, the appeal-related powers exercised by Mr Smit fell squarely within a valid and 

operative system of delegation lawfully adopted by Council. 

Ad scope of Mr Smit’s authority 

4. In coming to his decision dated 15 October 2025, Mr Smit acted squarely within the Directorate 

of Planning & Economic Development and within the operative system of delegation lawfully adopted 

by Council in terms of section 59 of the Local Government: Municipal Systems Act 32 of 2000.  

5. The delegation is conferred upon the office within the Directorate and is exercised by virtue of 

that office, not personal incumbency. At the time Mr Smit acted, that delegation was valid, extant, and 

had not been withdrawn or limited. Accordingly, he possessed full legal authority to determine whether 

an appeal complied with the statutory requirements prescribed by section 80(1)(b) of the Knysna 

Spatial Planning and Land Use Management By-law (2021). 

6. The Conditions of Delegation contained in the Register expressly require that any delegated 

decision affecting the rights of a person must be reduced to writing and that reasons must be 

recorded. The Register further provides that all delegated powers must be exercised subject to 

compliance with applicable legislation and within the parameters of the empowering provisions.  

7. Mr Smit’s decision of 15 October 2025 complies with each of these requirements. The decision 

was formally reduced to writing; it expressly identified the applicable legislative provision, namely 

section 80(1)(b) of the By-law; it recorded the jurisdictional basis upon which the appeal was found to 

be invalid; and it unequivocally communicated that “the matter is now finalized.”  

8. In doing so, Mr Smit did not purport to create a new procedural mechanism but applied the 

statutory threshold requirements governing the lodging of appeals. A determination that an appeal fails 

to meet the prescribed statutory requirements is itself a lawful exercise of appeal jurisdiction and 

constitutes the disposal of the appeal envisaged in the legislative framework.  
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9. Neither the Knysna Spatial Planning and Land Use Management By-law nor SPLUMA contains 

any provision reserving to the Executive Mayor, or to any political office bearer exclusively, the power 

to determine the validity of an appeal at the threshold stage.  

10. The By-law prescribes the requirements for a valid appeal and contemplates that appeals must 

comply with those requirements in order to trigger substantive reconsideration. The Council, acting in 

terms of section 59 of the Municipal Systems Act, has lawfully delegated the appeal-related functions 

under P.136.  

11. In the absence of any statutory prohibition on such delegation, and in light of the express 

delegation adopted by Council, the exercise of that power by Mr Smit was entirely intra vires. The 

decision was therefore taken by a properly authorised official, under a valid and operative delegation, 

in strict compliance with the governing legislation. It disposed of the appeal as contemplated by the 

By-law and exhausted the appeal mechanism created by that legislative framework. 

12. It follows that the appeal process created by the By-law was invoked, adjudicated, and 

concluded through a lawful and properly delegated administrative act. There is no statutory basis for 

revisiting, rehearing or reconsidering that finalised determination. Any contrary suggestion would 

amount to an impermissible collateral attack on a valid administrative decision and an unlawful attempt 

at internal self-review absent express legislative authority. 

The Appeal authority is functus officio 

13. The legislative framework provides for one appeal only. That appeal was exercised, 

considered, and finalised. 

14. Once a delegated authority lawfully exercises a power and communicates its decision, the 

doctrine of functus officio applies. The Appeal Authority has exhausted its jurisdiction and cannot 

lawfully reconvene, rehear, or reconsider an appeal already determined. 

15. The relevant By-law, as communicated to you on numerous previous occasions, contains no 

empowering provision for a second appeal or rehearing mechanism. 

16. Any attempt to hold a further “appeal hearing” would therefore be ultra vires, inconsistent with 

both the By-law and SPLUMA, and invalid from inception. 
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17. We have on multiple prior occasions alerted the Municipality to this jurisdictional bar. Mr Smit, 

acting under lawful delegation, confirmed in writing that the matter had been finalised. 

18. The Municipality is therefore fully aware that it lacks lawful authority to reconvene or rehear the 

appeal. 

19. For the reasons set out above: 

19.1. The delegation under P.136 was valid and enforceable in law. 

19.2. Mr Smit acted within the scope of lawful delegated authority. 

19.3. The appeal was lawfully determined and finalised on 15 October 2025. 

20. The Municipality is functus officio. 

21. Any further attempt to convene or rehear the appeal would constitute ultra vires conduct. 

22. We therefore require written confirmation within 5 days that the Municipality will not proceed 

with any further purported appeal process in respect of this matter. 

23. Failing receipt of the aforesaid written confirmation within the stipulated period, our client has 

instructed us, without further notice, to approach the Western Cape Division of the High Court on an 

urgent basis in terms of the Promotion of Administrative Justice Act 3 of 2000 (“PAJA”) for declaratory 

and interdictory relief restraining any further ultra vires conduct, alternatively for review relief setting 

aside any unlawful reconsideration of the finalised appeal, together with a costs order on the scale as 

between attorney and client. 

24. Be guided accordingly. 

Yours sincerely 

 

Marius Botha 

113 / 275

mailto:marius@mhblaw.co.za


114 / 275



115 / 275



116 / 275



117 / 275



118 / 275



 
___________________________________________________________________________________________ 
 

_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Management) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

 

Knysna Municipality                                                                                                             12 June 2026 

Attention: Liesl Bailey   

Chief Clerk: Land Use Management 

Email: lbailey@knysna.gov.za 

 

Dear Sirs 

 

RE: APPEAL – 23 JUNE 2026 - REMAINDER OF FARM 394 NOETZIE  

1. We refer to above appeal set down for 23 June 2026 

2. We request that the following documentation be inserted in the Agenda: 

2.1 Letter from JH Smit – Manager: Land Use Management of Knysna Municipality to Noetzie 

Conservancy Owners’ Association dated 15 October 2025.  

2.2 Letter from Planning Space Town and Regional Planners to H Smit – Knysna Municipality 

dated 04 November 2025, with Subdivision Plan NOET394SUB6Rev 1 attached. 

2.3 Letters from Marius Botha Attorneys to Knysna Municipality dated 05 December 2025; 19 

January 2026; 12 February 2026 and 24 February 2026 respectively. 

2.4 Letter from Mosdell, Pama & Cox Attorneys to Marius Botha Attorneys, dated 04 March 

2026.  

2.5 Letter from Marius Botha Attorneys to Mosdell, Pama & Cox Attorneys, dated 23 March 

2026. 

3.  We attach hereto copies of the abovementioned documentation. 

4. We furthermore request your confirmation that the proceedings will be electronically recorded 

and that your offices will provide the parties with transcribed minutes of the proceedings after 

conclusion thereof. 
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___________________________________________________________________________________________ 
 

_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Management) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

 

Yours sincerely 

 

Marius Botha 
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TYPIST NOTE: Where no clear annotations were furnished names were 1 

spelt phonetically.  No grammar corrected.  Parties speaking 2 

softly/fast/mumbling and over-talking resulted in inaudible words.   3 

START TRACK: APPEAL HEARING THE REMAINING EXTENT OF THE 4 

FARM NOETZIE 394, KNYSNA.mp4 5 

MR PAMA:  Alright so my name is Perino Pama.  This is the, the appeal 6 

hearing has started everybody's got plans to catch up so if you don't mind I'm 7 

going to just jump straight into it.  Mrs Gosling (?) with your permission I would 8 

like to ask the advocate to just explain the sequence of events that would take 9 

place and what exactly will be registered and you then will have an opportunity 10 

to respond and object if you're not comfortable.  Would that be acceptable?  11 

Normally you would start but with your permission if they, if the advocates 12 

could just explain the, what they propose doing and then we’ll take it from 13 

there.  If you could just introduce yourself (inaudible). 14 

MR POTGIETER:  Certainly.  Thank you Mr Pama.  I'm Advocate Potgieter.  15 

My initial is G.  I'm a member from the Cape Bar and I'm instructed by Ms 16 

Botha.  We act for the landowner Pezula Private Estate (Pty) Ltd.   17 

MR PAMA:  You may continue.   18 

MR POTGIETER:  Thank you.  Mr Pama I believe we've made some headway 19 

with regards to the appeal.  If I can perhaps then refer the panel first to the 20 

actual appeal that was filed by the appellant that's at page 29.  There was a 21 

record circulated by email and I'm referring to that bundle.  The condition which 22 

is the subject of this appeal is the subdivision condition approved by council 23 

condition 2C.  And it has regards to the Knysna municipality which requires 24 

that the landowner must secure public access to the beach and public parking 25 
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by way of servitudes.  The appeal that was lodged and I read is we submit that 1 

the servitudes must be registered prior to the subdivision to ensure they are 2 

legally binding and enforceable against current and future owners of the 3 

property.  After discussion submissions were made to the appellant which I 4 

understand and I accept that they have accepted and they can correct me if 5 

I'm wrong.  But the sequence of these events is subject to the legislative 6 

framework i.e. section 20 of the bylaw which means that the servitudes cannot 7 

be registered prior to the subdivision but the conditions i.e.  the servitudes will 8 

have to be registered with the subdivision and cannot be ignored because that 9 

is what the legislator provided for.  So as far as the timing of the registration of 10 

the servitudes is concerned I believe that issue has been resolved to a certain 11 

extent.  The other issue that was raised is whether these public, whether these 12 

servitudes will be registered in favour of the public.  Condition 2C doesn't 13 

necessarily provide in so many words that it has to be a public servitude.  14 

However the subdivision plan and I will ask Ms Botha to just explain those 15 

servitudes, the subdivision plan clearly reflect that those servitudes will be 16 

registered in favour of the public so it is a public servitude.  Although the 17 

condition doesn't provide for it what one has to look at is the implementation 18 

of that conditions and that implementation manifests in the subdivision plan.  19 

Ms Botha if you can just refer them to the actual servitudes I think if we place 20 

that on record. 21 

MS BOTHA:  Thank you Advocate Potgieter.   22 

MR PAMA:  Before you continue Mrs Botha the, that actual plan that you are 23 

going to refer us to is it part of our agenda? 24 

MS BOTHA:  I think that is part of the agenda ja. 25 
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MR POTGIETER:  Just give us a, Mr Pama if you can maybe assist with this. 1 

MR PAMA:  It is part of the bundle that I requested Ms Bailey to include last 2 

week and it was included I think from page 94 onwards or something like that.   3 

MR POTGIETER:  Could I ask maybe if we could have six copies made of that 4 

plan? Is it possible?  One for everybody in the room so that we just all look at, 5 

because that's a very good copy, I don't, do you have a colour copier?  Is there 6 

a, do you have a colour copier that you could make?   7 

MS BOTHA:  Ja. 8 

MR POTGIETER:  How many copies do we need?  We need two there, one 9 

for myself anybody else want a copy?  Mrs (inaudible)?  Six copies please and 10 

then we all know we're talking about the same.  So that, I'm sorry to interrupt 11 

you but I think it's just going to be better for us all to have a good copy of the 12 

plan in front of us.  Because some of the writing on the plan is quite small.  13 

Alright and then while we're waiting if you can just explain what the plan says.  14 

Or you can wait, we can wait for the plan and just get one so long unless we 15 

can project it on screen I don't know if that's possible. 16 

MS BOTHA:  I think that's also possible but let me continue.  So the next step 17 

for us is to submit this plan.  So this is still a proposed plan that is our proposal 18 

on how to deal with the vagueness of public access and parking and all of that.  19 

So we have actually provided for nine servitudes on this plan of which three 20 

are public.  The rest, I don't know if you want me to read all of them because 21 

most of them are private as existing accesses to private properties for example 22 

to the east there's a few houses that needs extra roads and things which is 23 

already built which we're protecting.  There's the river, people that have several 24 

servitudes over the property that's on this plan as well.  There is the, I'm going 25 
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to just read the public ones or do you want me to read all of them? 1 

MR POTGIETER:  No, no just the public ones please. 2 

MS BOTHA:  Okay so …(intervenes). 3 

MR POTGIETER:  And just describe …(intervenes). 4 

MS BOTHA:  Because there's water pipelines, there's a whole lot of things 5 

that we need to protect. 6 

MR POTGIETER:  The public ones are the ones. 7 

MS BOTHA:  Okay so the one that I think is most important is the public access 8 

servitude which allow, aligns with the existing public road that leads from the 9 

boundary of the properties.  This is now in the north to the beach which 10 

includes the wagon route going all the way down.  So it's from from this where 11 

Noetzie township basically starts until you get to the beach where that small 12 

parking lot is and including that parking lot.  Feedback from the survey general 13 

regarding  the status of the road as depicted on GP 19 confirmed that this is a 14 

topographical feature rather than an actual road reserve.  So we are putting 15 

the exact road in the road reserve.  So that whole road which is your main 16 

access is predicted by public access servitude.  The wagon road and the road 17 

up to where the Noetzie township basically starts.  You'll see you in a minute 18 

on your plan.  So …(intervenes). 19 

MR PAMA:  You don’t, I know you feel like you're in a rush but you're talking 20 

very quickly.  If you can just talk loudly and you can slow down a bit because 21 

what you're saying now is critical this part ja.   22 

MR POTGIETER:  The plan is at page 96.   23 

MS BOTHA:  Okay ja the proposed plan is on page 96 if you want to.  It's a 24 

black and white copy but it will give you some understanding.  So the bottom 25 
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line is the exact, the position of the existing tar road that leads to the parking 1 

and then all the way down, down the wagon road to the small parking at the 2 

bottom which that reserve was I think done like 20 years ago or something by 3 

you and the municipality.  So that remains in place.  That will become, no that's 4 

not number 7 so that would be number, that is number, sorry they took my plan 5 

away.   6 

MR PAMA:  Number 3. 7 

MS BOTHA:  Number 3 and also number 1.  (inaudible)  Okay.    8 

MR PAMA:  All my fault for taking your plan away.  There we go.   9 

MS BOTHA:  So that is number 3.   10 

MR PAMA:  Is it (inaudible) to it. 11 

MS BOTHA:  Oh sorry (inaudible) if you can just pass on.  Dankie.  So 12 

everybody has a plan in front of them.  There's Portion number 3. 13 

MR PAMA:  Okay. 14 

MS BOTHA:  Which is the wagon road.  And then there's annotation number 15 

9 which presents the, a public road as well.  So we can put this actually in 16 

servitudes or we can put it in erven that will be transferred to the municipality.  17 

So either way it will be public road.   18 

MR PAMA:  So you don't mind doing a vesting transfer or a servitude?  19 

MS BOTHA:  No those roads vests in any way so.   20 

MR PAMA:  Ja it vests anyway.   21 

MS BOTHA:  It vests anyway.  So we can do it with a servitude.  If they prefer 22 

a servitude or they prefer a road it's not really. 23 

MR PAMA:  Ja. 24 

MS BOTHA:  We just do a servitude because it's easier from us.  Otherwise 25 
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we cut the property into two.  Then we have to create two different areas of 1 

the same.   2 

MR PAMA:  The only thing is and once again I'm not a conveyancer but a 3 

vesting transfer would you have to do a, would you have to change your 4 

subdivision diagram to survey the actual area?  5 

MS BOTHA:  Yes and unfortunately this road bisects the property into two so 6 

then I have to do a subdivision for another section.  So I don't really want to 7 

do that.  That's not what we applied for initially so I would prefer public 8 

servitude which is I think fine.  It comes to exactly the same point.   9 

MR PAMA:  Okay is that, was that I was trying to understand the reason okay. 10 

MS BOTHA:  Ja so I think we can leave that, that is the public.  The second 11 

one we've discussed where the current road that leads to the public stairs that 12 

is a private right-of-way in favour of Erf 20379 which is one of the castles.  But 13 

simultaneously it's also a public right-of-way or access by pedestrian.  We call 14 

it a walkway so that the public can walk down from the parking area to the 15 

beach down the stairs.  That's number 4.  Then so that's the three public and 16 

then the parking lot, the existing parking lot which is we define that as a 17 

temporary servitude in favour of the general public providing access to and 18 

use of the existing 18 parking bays currently located on the property with the 19 

provision that should the registered owner of the subdivided erf number, this 20 

is the future Erf 13493 at any time in the future wish to relocate or realign the 21 

position of the parking, provision must be made to the satisfaction of the 22 

municipality for access to and use of adequate alternative parking facilities for 23 

18 bays. 24 

MR PAMA:  I can't read the text there in number 4.  Can I just go back to 25 
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number 4 because I see the word private and I can't , it says (inaudible) just 1 

read the text. 2 

MS BOTHA:  Okay so number 4 I'm sorry it is red and black, it's not very good.  3 

It's a private way of servitude over Portion A on registered Erf 13493 in favour 4 

of Erf 20379 Knysna and a public walkway following the same route to the 5 

public stairs.   6 

MR PAMA:  Okay.  Right.   7 

MS DUNWA:  The public will only walk down.  They won’t no vehicular access 8 

on that road? 9 

MS BOTHA:  Ja there's no turning facility at the bottom.  So it's impossible for, 10 

they can’t reverse up.  So there's only pedestrian.   11 

MR PAMA:  Please continue.  I'm interrupting you.  Sorry.   12 

MS BOTHA:  No it's fine.  That is actually, there’s the other six servitudes are 13 

all private servitudes that we have negotiated with private owners through the 14 

years really which will now be on the plan and registered as part of the 15 

subdivision.   16 

MR PAMA:  Advocate Potgieter do you want to add to that or are you finished 17 

Mrs Botha?  18 

MS BOTHA:  Thank you.   19 

MR POTGIETER:  Thanks.  20 

MR PAMA:  Marius Botha do you want to say anything?  21 

MR BOTHA:  No. 22 

MR PAMA:  Alright Mrs Golsing, Melanie do you want to (inaudible)?  23 

MS GOSLING:  Well if I understand correctly that there will be a public 24 

servitude down the wagon road registered in favour of the public and there 25 
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would be a public servitude or pedestrians, a public pedestrian servitude down 1 

the access road to the castle Erf 20379 I think it is, and then down the public 2 

steps.   3 

MS BOTHA:  Correct.   4 

MS GOSLING:  So those are going to be public, public, public and it's going 5 

to be registered and on the title deeds does that? 6 

MS BOTHA:  Yes correct ja.   7 

MS GOSLING:  Okay. 8 

MR PAMA:  And it will be on the subdivision diagram which will be registered 9 

with the SG's office provided the conditions are met.   10 

MS GOSLING:  There is one small passageway that we also said should be 11 

registered as a public servitude and that is to the west in between two erven.  12 

I think you'll know what they are.  I haven't got all my documents now, which 13 

Lisa Marie you said didn't need to be registered because that means, or put 14 

on the subdivision plan because just because it's not registered doesn't mean 15 

it's going to go away.  Well in our experience if things aren't written down and 16 

put on plans they will go away.  17 

MR PAMA:  If you could maybe just explain where that is.   18 

MS BOTHA:  It's got such a small, this little one ja.    19 

MS GOSLING:  But this is (inaudible) the thoroughfare.    20 

MS BOTHA:  Ja but it's very public.  (inaudible)  21 

MS GOSLING:  So is it a public?   22 

MS BOTHA:  Yes. 23 

MS GOSLING:  Okay cool.  (inaudible). 24 

MS BOTHA:  (inaudible) This is all already public and (inaudible).   25 
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MS GOSLING:  So then thank you.  What we are, what we don't, what the 1 

NCOA doesn't accept that it's a temporary servitude or a temporary 2 

…(intervenes). 3 

MS BOTHA:  The parking area.   4 

MS GOSLING:  The parking area.  5 

MR PAMA:  But I don't think there's a suggestion that it would be temporary or 6 

not? 7 

MS GOSLING:  It is definitely a suggestion.  She's just read it out that it could 8 

be moved.   9 

MR PAMA:  Could you comment on that please?  10 

MR POTGIETER:  The parking area which servitude is that?  Which number?  11 

MS BOTHA:  Number 8. 12 

MR POTGIETER:  Number 8 is indeed a temporary servitude.   13 

MR PAMA:  What does that mean?   14 

MS BOTHA:  The reason why we decided to put it up as a temporary servitude 15 

is because it gives us an opportunity to in the future, we're not talking about 16 

now, but if there is a road alignment or a better place for the parking or 17 

whatever the future holds it is not a, it’s not public land but we are giving it to 18 

be used.   19 

MR PAMA:  So you're reserving your rights to …(intervenes). 20 

MS BOTHA:  Ja we’re not denying the …(intervenes). 21 

MR PAMA:  Apply for an amendment?  22 

MS BOTHA:  When it's ready and there will be conditions relating to if there is 23 

in the future say another proposal this will become a condition of the proposal 24 

that they have to provide the access.  But if it's maybe moved to 2 metres as 25 
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well that means that it just gives us a bit of leeway.   1 

MR PAMA:  I'm just going to give the mayor an opportunity to take it from here.   2 

MR MATIKA:  No, no you've been holding it quite well.  Good afternoon 3 

everyone.  My name is Thando Matika so that it's on the record.  Number 8 4 

because I see it says that temporary parking servitude.  And I think it's one of 5 

the bone contestation in terms of the public that is there no way we can remove 6 

temporarily then you know that it's a public parking space servitude.  Because 7 

the parking will always be needed.  There's no way that the parking will not be 8 

needed.  As much as the access go to the, there is an access but parking is 9 

always going to be needed.  So I think the parking cannot be temporarily 10 

because the parking would always be needed as long as there is an access to 11 

the sea.  So the parking is always going to be needed.   12 

MR POTGIETER:  We know that parking is required, it has to be provided.  It 13 

is provided now in terms of the current parking area.  What this says is if, if in 14 

future there is a development plan a servitude is now registered in favour of 15 

the public and if the developer or an owner in future wishes to relocate that 16 

parking he must make provision for a relocation to the satisfaction of the 17 

Knysna municipality. 18 

MR PAMA:  So what …(intervenes).. 19 

MR POTGIETER:  If they don't give that approval for a relocation it cannot 20 

happen. 21 

MR PAMA:  May I suggest that you just slight change the diagram slightly then 22 

instead of calling it a temporary just put a little note here somewhere in the 23 

plan say that you reserve your rights to make an application in the future to do 24 

that.  Would that be acceptable or wouldn't it work for you?   25 
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MR POTGIETER:  But you would have to follow …(intervenes). 1 

MS BOTHA:  It's very difficult to change the public servitudes once it’s 2 

permanent and that’s what we don't want. 3 

MR PAMA:  Okay but what I suggest is then you just put a note on the plan 4 

just to say that, to explain what you're saying you know that you reserve the 5 

right to apply in the future.  Would that be acceptable mayor?  Because they 6 

would have to follow a process. 7 

MR MATIKA:  Ja. 8 

MR PAMA:  Sorry I must apologise for not introducing you properly but 9 

everybody gives me such a fright that they've got to leave by quarter past and 10 

he's got to, everybody seems to have planes to catch. 11 

MR MATIKA:  Fine no problem. 12 

MR PAMA:  Please forgive me for not introducing you properly.   13 

MR MATIKA:  I also have a plane to catch to Joburg.    14 

MR PAMA:  Ja. 15 

MR MATIKA:  Ja thank you.   16 

MR PAMA:  Maurius what do you suggest would be a workable solution there? 17 

MS BOTHA:  We can add an annotation to the plan, the plan actually comes 18 

with an explanatory letter that we will submit to the municipality. 19 

MR PAMA:  Okay. 20 

MS BOTHA:  Once we can proceed after this appeal is resolved. 21 

MR PAMA:  If you can, I mean that I mean whichever way you go you'd have 22 

to go through a process but at least then you, you've overcome the, you know 23 

showing that you would like to apply in future but you’d have to, but you accept 24 

that you’d have to follow a process to do that. 25 
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MS BOTHA:  I accept that ja. 1 

MR PAMA:  Something like that.  Look I think sometimes you know sometimes 2 

one can't solve all of your problems but I think we've come pretty close unless 3 

I'm seeing things incorrectly here.   4 

MS GOSLING:   It’s Melanie Gosling.  We're not happy with that because a 5 

new development could come as there was already a development proposal 6 

and they had uses for that area already.  Now if you look at that see the reason 7 

that that started becoming a public parking place 100 years ago or more was 8 

when ox wagons used to park their (inaudible) it's about the only level area 9 

that's close to the beach.  And already people have to walk far because that's 10 

just the nature of the topography.  But I think that this could mean that it could 11 

be moved to a place that was entirely unsuitable.  And what we're trying to do 12 

here is to ensure that we don't have to as the public go to court and spend a 13 

lot of money trying to secure what is in, that what is already the public.  And I 14 

just want to say that I do want to bring this point forward is that Chair the 15 

tribunal we say committed a fatal error of fact and law that treated this private 16 

land portion A to be subdivided as entirely unencumbered.  But it ignored the 17 

fact that the parking area and the public pedestrian path to the municipal steps 18 

on this side have been used continuously without requiring permission from 19 

time immemorial.  And under South African common law doctrine of the Tustas 20 

(?) this immemorial public use establishes a finding public servitude and these 21 

servitudes run with the land, they can't be unilaterally raised by a subdivision 22 

application and Pezula brought, bought the land knowing because they're 23 

visible that these rights were there.  And the public servitude created through 24 

immemorial users the Tustas is a legal encumbrance that binds the land 25 
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automatically and it exists independently of the deeds office.  And the applicant 1 

and the municipality are aware of these existing rights because of the 2 

continuous visible public use.  So we want to secure that now that it's a public 3 

parking area. 4 

MR PAMA:  Ja but you must remember and I'm unfortunately going to refer to 5 

what we were discussing outside the room.  You know we're trying to avoid 6 

bogging this tribunal down in technical arguments about whether appeals are 7 

valid or not and trying to achieve what's in the best interest of the town, of the 8 

people that use that land that's also fair to the private developers in the area.  9 

But Maurius is there any merit in you guys caucusing on this point?  10 

MR BOTHA:  Mr Pama maybe I can just adjust the history a little bit.  11 

MR PAMA:  Okay. 12 

MR BOTHA:  This parking area was leased by the owners of the land to the 13 

Eden municipality years ago.   14 

MR PAMA:  Okay. 15 

MR BOTHA:  The Eden municipality did not pay the lease as they were 16 

supposed to.  The lease were terminated etcetera.  The landowner allowed 17 

parking to continue.   18 

MR PAMA:  Okay. 19 

MR BOTHA:  The land, this is private land.  So the landowner acknowledges 20 

that parking is an issue.  And we say we will leave it there for the moment.  21 

Nobody has any plans for development.  We understand that parking has been 22 

there and we must provide for it.  So we say let's do a temporary servitude in 23 

favour of the public.  If at any time anybody that owns that subdivided piece of 24 

land wants to develop it, it is recognised that that 18 parking bays is there.  25 
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And it has, if they want to relocate it, it must be relocated to a place which is 1 

to the satisfaction of the Knysna municipality.  And I believe we are protecting 2 

the rights of the owner, we are protecting the rights of the public and we're 3 

protecting the rights of the Noetzie Owners Association.   4 

MR PAMA:  If I may just ask it's been there longer than 30 years.  So the rights 5 

have prescribed?  During that time.   6 

MR BOTHA:  Yes. 7 

MS BOTHA:  Ja.  8 

MR PAMA:  Within the 30-year period?   9 

MR BOTHA:  Yes. 10 

MS BOTHA:  Ja because it's been leased and then they didn't pay and then 11 

we actually approached the municipality to lease it again and they didn't want 12 

to.   13 

MR PAMA:  But do you feel very strongly about this point?  14 

MR BOTHA:  Well I think it's, where it's located will be acknowledged.  It will 15 

be continued as it has been.    16 

MR PAMA:  Ja. 17 

MR BOTHA:  And if somebody wants to change it in the future it's not for them 18 

to decide it's for the municipality to decide what they will accept.   19 

MR PAMA:  And they would have to make an application and …(intervenes). 20 

MR BOTHA:  Exactly (inaudible). 21 

MR PAMA:  And neighbours would have to be notified and this whole process 22 

would come again.   23 

MR BOTHA:  As part of a development proposal.   24 

MR PAMA:  How do you feel about that Mrs Gosling?  25 
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MS GOSLING: Why do that when you can sort it out now?  1 

MR PAMA:  Well he’s just explained why.   2 

MS GOSLING: Well the thing is this goes back far further than 30 years, far 3 

further than that lease agreement.  I mean we've got photographs of cars that 4 

were from the 1930s, 1940s on that land.  Yes it was private land but it never 5 

ever was contested that we couldn't use it, that the public couldn't use it.  And 6 

therefore prescriptive rights and the Tustas rights and all of that says that this 7 

actually belongs to the public.   8 

MR PAMA:  I'm just going to ask somebody else on my board to just contribute.  9 

Maybe Mr Schmidt do you want to come in here or (inaudible)?   10 

MR SCHMIDT:  Ja I just would like to say should there be any development 11 

proposal in future it needs to go through a legal process and provide everyone 12 

with the opportunity to comment and object.  And then if there's objections it 13 

will have to go to the tribunal again. 14 

MR PAMA:  Mmm. 15 

MR SCHMIDT:  And then the other thing is the the running scheme is bylaws 16 

quite clear you need to provide parking.  So what if, if should there be a future 17 

development there needs to be provided parking as required by the zoning 18 

scheme bylaw. 19 

MR PAMA:  And they're going to struggle to get past that. 20 

MR SCHMIDT:  So I think the public interest is protected here by the bylaw 21 

requirements.  For any future plans if there is any. 22 

MR PAMA:  (inaudible) am I pronouncing your name correctly Mrs Dutwa?  23 

MRS DUNWA:  (inaudible). 24 

MR PAMA:  Dunwa.  Sorry I’ve got it here. 25 
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MRS DUNWA:  Ja I get what Miss Gosling is saying but as has the 1 

presentations been given that the municipality will still have a say in terms of 2 

the applications should there be any development that is taking place.  So I'm 3 

comfortable.   4 

MR PAMA:  Mayor has already expressed and asked a question.  Do you want 5 

to add anything further?   6 

MR MATIKA:  No I think I've just, I’ve already expressed and asked my 7 

question.   8 

MR PAMA:  And the municipal acting (inaudible).  So this issue is not, is this 9 

issue before us Advocate Potgieter?  It's not really before us on appeal? 10 

MR POTGIETER:  Mr Pama so yes thank you.  So as a departure point no it 11 

is certainly not before this panel as an appeal.  But in any event what the 12 

appellant is asking of this panel to do is to deal with a possible hypothesis in 13 

future saying that there might be a scenario where they are not satisfied with 14 

public parking should the public parking be moved.  With the greatest respect 15 

we can, we, the panel and the applicant to the subdivision application cannot 16 

be expected to deal with every possible permutation that the appellant can be 17 

unsatisfied for in the future.  Currently they have done what they can to protect 18 

the public interest and 100% this whole process if there is an amendment to 19 

the servitude in future it will be subject to the local authority and the 20 

participation process which we know again is provided for by the legislator.  21 

And Ms Gosling or the association will be full within their rights to then object 22 

if they are dissatisfied.  They might just as be the situation where they are not 23 

dissatisfied in future when the amendment to the servitude manifests.  They 24 

might very well be very happy with that. 25 
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MR PAMA:  But they have to some extent achieved what they want which is a 1 

public servitude which on its own you're going to have to persuade, you're 2 

going to have to a very good reason why you want to change that.  And it'll be 3 

subject to review by a high court.  So I mean it's almost like your default zone 4 

now is it's a public servitude. 5 

MR POTGIETER:  You're 100 correct Mr Pama.  They have achieved 100%. 6 

MR PAMA:  What they want. 7 

MR POTGIETER:  What they want on the facts that are actually alive before 8 

us. 9 

MR PAMA:  Ja. 10 

MR POTGIETER:  On a possible permutation which we don't know ever will 11 

exist then perhaps they have a reservation.  But my suggestion is let's get 12 

there and then when we get there there will be a process to deal with them. 13 

MR PAMA:  Are there any other issues in relation to the appeal that we need 14 

to discuss from a procedural point of view or a cost point of view? 15 

MR POTGIETER:  We we won't persist with any cost argument Mr Pama but 16 

if the appeal is proceeding in any way then certainly we reserve our right to 17 

deal with the fact that we say this is not a valid appeal first of all.  And second 18 

of all a decision was made and that decision stands in terms of Oudekraal and 19 

needs to be reviewed and set aside before an appeal can proceed.  But that’s 20 

just for the record purposes.  21 

MS GOSLING:  If I understand correctly a temporary servitude is, it's not 22 

registered anyway.   23 

MR PAMA:  It will be registered. 24 

MS GOSLING:  It will be registered. 25 
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MR PAMA:  Exactly the same as all the others.   1 

MS GOSLING:  With (inaudible). 2 

MR PAMA:  It'll be a public, it'll be a public servitude.  Any future  hypothetical 3 

scenario where somebody wants to change it, they've got to go to the 4 

municipality, they've got to follow the town's laws, that you can object.  If you're 5 

still not happy you can take it on review.  So you basically have achieved 6 

everything you've wanted to achieve.  I honestly think we're 99% on the same 7 

page here and that's why I asked for a meeting before the hearing.  Well but I 8 

mean you know I mean.   9 

MS GOSLING:  So temporary, if this is sold in two months then and somebody 10 

puts in an application and they want to use that for a helicopter pad or whatever 11 

then …(intervenes). 12 

MR PAMA:  Or whenever it's gone before this board and it's been accepted 13 

that it's a public right of way.  And their onus is very very high and very difficult.  14 

Right now the way I understand what Ms Botha is saying is that it was private 15 

land, they tried to lease it.  They're accepting, they're willing to treat it right now 16 

as a public right-of-way registered over the temporary public right-of-way over 17 

the title deed.  I think you've done a good service to your community.  I think 18 

you can be very happy with what you've achieved.   19 

MS GOSLING:  Can I then ask that this is written down so that, because we've 20 

got to report back so that …(intervenes). 21 

MR PAMA:  You will get minutes of this meeting.  Excuse me for talking on 22 

behalf of everybody but you'll get minutes of this meeting.  Every word will be 23 

recorded.  There's like 12 of us that have got minutes of the meeting.  And 24 

you've got the actual plan which records it. 25 
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MS GOSLING:  Okay. 1 

MR PAMA:  You just confirm the tape is working there are no problems with 2 

the recording? 3 

MS DUNWA:  Ja it’s on. 4 

MR PAMA:  Standard procedure you'll get it verbatim.   5 

MR SCHMIDT:  Sorry Mayor I think for the record we must just make reference 6 

to the plan number so we, you know what plan we’re referring to. 7 

MR PAMA:  Ja that's a good.  So the plan number that will be submitted for for 8 

approval is plan number, it's at that, which one is it, 394 SUB 7?  You might, 9 

but you might make a note there if you wish in relation to the interpretation of 10 

the temporary servitude. 11 

MS BOTHA:  I'm just going to add an annotation to number 8. 12 

MR PAMA:  To numb er 8 ja. 13 

MS BOTHA:  Ja. 14 

MR PAMA:  Just explain what is discussed here. 15 

MS BOTHA:  I will. 16 

MR PAMA:  I want to thank everybody for the way in which this meeting has 17 

been handled.  Is there anything further we need to discuss?    18 

MS GOSLING:  I just hope that I've understood it correctly.   19 

MR PAMA:  You don’t, Julie is very clear.  I can see she's crystal clear as to 20 

what's going on here.  And I can understand why you don't trust things because 21 

of the history of litigation.  But I think we've achieved something today.  Is that 22 

it? 23 

MR POTGIETER:  Thank you Mr Pama.  Nothing from our side.  Just so that 24 

we also understand the status of this appeal then.   25 
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MR PAMA:  Well that's a very difficult question that you're asking.  1 

MR POTGIETER:  But a very necessary one.   2 

MR PAMA:  Well what is, I think the parties have agreed on the, the parties 3 

have entered into an agreement to submit plan number 394 SUB 7 with the 4 

annotation as described and have resolved all disputes between them that you 5 

are not seeking an order of costs in view of the agreement entered into.  I don't 6 

think it's a question of upholding the appeal or dismissing the appeal.  I think 7 

the parties have just reached, but, but I think you need to address (inaudible) 8 

on that because I'm actually not clear my mind how to address that.  Maybe 9 

you can give us some ideas as to what you think would be appropriate. 10 

MR POTGIETER:  Certainly so we obviously remain with the position that it 11 

was an invalid appeal and it's an appeal that is not supposed to proceed.  But 12 

be that as it may with the greater picture we accept the agreement that was 13 

reached.  What is important for the applicant is for Mr Smit now to go ahead 14 

and actually endorse this plan so that the applicant has already been tasked 15 

to wait for more than a year with the subdivision plan, it needs to proceed, it 16 

cannot longer wait with the process.  So that is the why I pose this question.  17 

We from the applicant's perspective, there is no valid appeal in any event, the 18 

agreement we accept, we will keep to our end of the agreement.  But then at 19 

least if we can place on record and confirm that the process or the subdivision 20 

can now proceed. 21 

MR PAMA:  Was this plan before the, was this particular plan before the 22 

previous, before the previous decision making authority?  So it's a plan that's 23 

now been introduced now on appeal am I right?   24 

MS BOTHA:  The plan essentially was like this but we have changed it to 25 
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accommodate more of what the conditions requires of us.   1 

MR POTGIETER:  So I think the answer is no it was not before but it did now.   2 

MR PAMA:  So we're not basically dismissing the appeal.  We're just, we’re 3 

going to have to record it as an agreement.  Everybody's got a copy of the 4 

plan.  Nobody can dispute.  Everybody's going to go home with the same plan.  5 

Nobody can dispute it.  So if this plan gets endorsed subject to the conditions 6 

then we've got an agreement am I correct Mr Botha?  You're satisfied with 7 

that? 8 

MR BOTHA:  Yes. 9 

MR PAMA:  Ja so it's not …(intervenes). 10 

MR POTGIETER:  Thank you Mr Pama. 11 

MR PAMA:  It's technically not either a dismissal of the appeal or a holding of 12 

the appeal the parties have reached an agreement on the way forward and 13 

the parties are on, once, and the objection will then be withdrawn once, if this 14 

plan is approved in its current condition.  Is that the understanding, is that 15 

correct? 16 

MS BOTHA:  We cannot really get a plan endorsed if there's an appeal 17 

hanging. 18 

MR PAMA:  So so may I suggest …(intervenes).  19 

MS BOTHA:  So it has to be (inaudible). 20 

MR PAMA:  If you could just send us via email all of us the, so that we're all 21 

copied in, the electronic copy with a notation and then the appellant can then 22 

just confirm that that's in order and that the appeal is withdrawn on the 23 

understanding that this particular plan is then put forward to the municipality 24 

for approval.  Is that, does that make sense?   25 
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MR POTGIETER:  So it does make sense Mr Pama.  I am however concerned 1 

that we circulate an email and then we get an email back to say they are now 2 

not satisfied with this agreement.  So if we can perhaps then record that we 3 

agree that this subdivision plan as it stands with the one annotation is the one 4 

that will be put forward.  In those circumstances the appeal is disposed of at 5 

least. 6 

MR PAMA:  Oh no we're in agreement on that.   7 

MR POTGIETER:  Thanks. 8 

MR PAMA:  I think it would be in bad faith for either party to deviate from this 9 

agreement and we're all very clear as to what the agreement is.   10 

MR POTGIETER:  Thank you Mr Pama then I'm satisfied.   11 

MR PAMA:  Ja. 12 

MS GOSLING:  Sorry Lisa Marie can I just say with the annotation what was 13 

the annotation?  14 

MR POTGIETER:  The one you requested.   15 

MR PAMA:  The one you requested.   16 

MS BOTHA:  The one (inaudible) servitude (inaudible) understanding of it. 17 

MR PAMA:  But I just want to tidy it up nicely Lisa Marie just by distributing the 18 

plan to everybody.  Everybody's got a record of it so that the, but I mean if you 19 

could just keep it exactly as is with that slight annotation please.  And then I 20 

will then, and then we'll just record that on.  And then you just simply need to 21 

say well that you accept that plan and as agreed at the hearing.  And then Mr 22 

Schmidt can endorse the plan.  Alright?  Thanks everybody.  Have a good 23 

weekend.  And don't do anything I wouldn't do.   24 

MR POTGIETER:  Thank you. 25 
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(inaudible)  1 

MR PAMA:  I thought we were going to be here the whole day.  (inaudible) 2 

technical issues about whether an appeal is valid or not?  (inaudible)   3 

END TRACK: APPEAL HEARING THE REMAINING EXTENT OF THE 4 

FARM NOETZIE 394, KNYSNA.mp4 5 

END OF RECORDING 6 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Thursday, 02 July 2026 09:48
To: Lizemarie
Cc: Liesl Bailey; Thando Matika; Director Planning; Hennie Smit; Perino Pama; Marius 

Botha; Kirsty Hofhuis; Anita Strydom; Perino PA
Subject: [inbox]Re: Addendum to Appeal Agenda: Correspondence

Good day,  
We acknowledge receipt of the plan and will respond formally in due course. 
 
Regards, 
Melanie Gosling 
NCOA 
 
On Mon, Jun 29, 2026 at 1:14 PM Lizemarie <lizemarie@planningspace.co.za> wrote: 

Hi all,  

  

Please see the final subdivision and servitude plan as agreed to in the appeal hearing. 

  

Kind Regards 

  

From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Tuesday, June 23, 2026 10:06 AM 
To: melanie gosling <melanie.gosling@gmail.com> 
Cc: Thando Matika <tmatika@knysna.gov.za>; Director Planning <directorplanning@knysna.gov.za>; 
lizemarie@planningspace.co.za; Hennie Smit <hsmit@knysna.gov.za>; Marilyn Botha <mbotha@knysna.gov.za>; 
Zita Stevens <zstevens@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; Marius Botha 
<marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Genevieve van Briesies 
<gvanbriesies@knysna.gov.za>; Buziwe Mjamba <bmjamba@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Verlene Cloete <vcloete@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; Liziwe 
Dabula <ldabula@knysna.gov.za>; Gerthram Adams <gadams@knysna.gov.za> 
Subject: Addendum to Appeal Agenda: Correspondence 

  

Good day,  

  

Kindly note that the attached document will form part as an addendum to the Appeal Agenda.  
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Kind regards,  

  

Liesl Bailey Chief Clerk: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 

E-mail lbailey@knysna.gov.za  
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Friday, 10 July 2026 10:59
To: Lizemarie
Cc: Liesl Bailey; Thando Matika; Director Planning; Hennie Smit; Perino Pama; Marius 

Botha; Kirsty Hofhuis; Anita Strydom; Perino PA; NCOA Committee Members
Subject: [inbox]Re: Addendum to Appeal Agenda: Correspondence

Good Morning Lizemarie,  
 
We had hoped to send our response to you today, but will send it on Monday morning. 
As this is a new document, not tabled before by the KMPT, we circulated it to the NCOA committee 
and to those members who were invited to make oral submissions to the Tribunal, for their input. 
Trust this is in order. 
Thanks so much! 
 
Regards, 
Melanie Gosling 
NCOA 072 863 1425 
 
 
 
On Mon, Jun 29, 2026 at 1:14 PM Lizemarie <lizemarie@planningspace.co.za> wrote: 

Hi all,  

  

Please see the final subdivision and servitude plan as agreed to in the appeal hearing. 

  

Kind Regards 

  

From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Tuesday, June 23, 2026 10:06 AM 
To: melanie gosling <melanie.gosling@gmail.com> 
Cc: Thando Matika <tmatika@knysna.gov.za>; Director Planning <directorplanning@knysna.gov.za>; 
lizemarie@planningspace.co.za; Hennie Smit <hsmit@knysna.gov.za>; Marilyn Botha <mbotha@knysna.gov.za>; 
Zita Stevens <zstevens@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; Marius Botha 
<marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Genevieve van Briesies 
<gvanbriesies@knysna.gov.za>; Buziwe Mjamba <bmjamba@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Verlene Cloete <vcloete@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; Liziwe 
Dabula <ldabula@knysna.gov.za>; Gerthram Adams <gadams@knysna.gov.za> 
Subject: Addendum to Appeal Agenda: Correspondence 

  

Good day,  
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Kindly note that the attached document will form part as an addendum to the Appeal Agenda.  

  

Kind regards,  

  

Liesl Bailey Chief Clerk: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 

E-mail lbailey@knysna.gov.za  
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Liesl Bailey

From: lizemarie@planningspace.co.za
Sent: Friday, 10 July 2026 11:03
To: melanie.gosling
Cc: 'Marius Botha'; Hennie Smit; Perino Pama
Subject: RE: Addendum to Appeal Agenda: Correspondence

Hi Melanie, 

It was my understanding that we all agreed during the appeal meeting that the plan presented and 
discussed was the final plan. As such, I do not believe there is any further need for comments. 

Kind regards, 

 
Kind Regards 
 
 

 
 

From: melanie gosling <melanie.gosling@gmail.com>  
Sent: Friday, July 10, 2026 10:59 AM 
To: Lizemarie <lizemarie@planningspace.co.za> 
Cc: Liesl Bailey <lbailey@knysna.gov.za>; Thando Matika <tmatika@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; 
Marius Botha <marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; NCOA Committee Members 
<committee@noetzie.co.za> 
Subject: Re: Addendum to Appeal Agenda: Correspondence 
 
Good Morning Lizemarie, 
 
We had hoped to send our response to you today, but will send it on Monday morning. 
As this is a new document, not tabled before by the KMPT, we circulated it to the NCOA committee 
and to those members who were invited to make oral submissions to the Tribunal, for their input. 
Trust this is in order. 
Thanks so much! 
 
Regards, 
Melanie Gosling 
NCOA 072 863 1425 
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On Mon, Jun 29, 2026 at 1:14 PM Lizemarie <lizemarie@planningspace.co.za> wrote: 

Hi all,  

  

Please see the final subdivision and servitude plan as agreed to in the appeal hearing. 

  

Kind Regards 

  

From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Tuesday, June 23, 2026 10:06 AM 
To: melanie gosling <melanie.gosling@gmail.com> 
Cc: Thando Matika <tmatika@knysna.gov.za>; Director Planning <directorplanning@knysna.gov.za>; 
lizemarie@planningspace.co.za; Hennie Smit <hsmit@knysna.gov.za>; Marilyn Botha <mbotha@knysna.gov.za>; 
Zita Stevens <zstevens@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; Marius Botha 
<marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Genevieve van Briesies 
<gvanbriesies@knysna.gov.za>; Buziwe Mjamba <bmjamba@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Verlene Cloete <vcloete@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; Liziwe 
Dabula <ldabula@knysna.gov.za>; Gerthram Adams <gadams@knysna.gov.za> 
Subject: Addendum to Appeal Agenda: Correspondence 

  

Good day,  

  

Kindly note that the attached document will form part as an addendum to the Appeal Agenda.  

  

Kind regards,  

  

Liesl Bailey Chief Clerk: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 

E-mail lbailey@knysna.gov.za  
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Friday, 10 July 2026 12:22
To: Lizemarie; Marius Botha; Perino PA; Thando Matika; Lulamile Mapholoba; Director 

Planning; Hennie Smit
Cc: Julian Gosling; Liesl Bailey; NCOA Chairperson; NCOA Committee Members; Robbie 

Robertson
Subject: [inbox]Some inaccuracies/errors in plan.

Hello Lizemarie,  
 
Yes, we agreed to the proposals on the plan, but not that it was the final plan. 
We agreed that amendments needed to be made and that the amended plan would be sent to all 
parties before going to the Municipality. 
Unfortunately we were not able to read the details on the plan at the meeting because of the small 
print, but have been able to do so on the amended emailed version. 
 
NCOA members have picked up some inconsistencies and inaccuracies on the amended plan, which 
we list in our response. 
Some of these are basic errors like the incorrect erf number and date on the plan. 
Our response will help you to correct the plan.  
None of this will make any difference to the agreement reached in the meeting. 
 
Once KM approved and registered with the Deeds Office, this plan will become a legal document and 
an historical record, so it is essential that it is accurate and historically correct. 
 
KM cannot approve it as it stands now with errors and inaccuracies. 
 
I did send all of you an email on 2nd July, acknowledging receipt of the amended plan, and saying 
that NCOA would respond shortly. 
We had hoped that would be quicker. Sorry about the delay. It will be with you on Monday morning. 
 
Warm regards, 
Melanie Gosling 
NCOA 
 
 
 
On Fri, Jul 10, 2026 at 11:03 AM <lizemarie@planningspace.co.za> wrote: 

Hi Melanie, 

It was my understanding that we all agreed during the appeal meeting that the plan presented and 
discussed was the final plan. As such, I do not believe there is any further need for comments. 

Kind regards, 

  

Kind Regards 
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From: melanie gosling <melanie.gosling@gmail.com>  
Sent: Friday, July 10, 2026 10:59 AM 
To: Lizemarie <lizemarie@planningspace.co.za> 
Cc: Liesl Bailey <lbailey@knysna.gov.za>; Thando Matika <tmatika@knysna.gov.za>; Director Planning 
<directorplanning@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; 
Marius Botha <marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; NCOA Committee Members 
<committee@noetzie.co.za> 
Subject: Re: Addendum to Appeal Agenda: Correspondence 

  

Good Morning Lizemarie, 

  

We had hoped to send our response to you today, but will send it on Monday morning. 

As this is a new document, not tabled before by the KMPT, we circulated it to the NCOA committee 
and to those members who were invited to make oral submissions to the Tribunal, for their input. 

Trust this is in order. 

Thanks so much! 

  

Regards, 

Melanie Gosling 

NCOA 072 863 1425 
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On Mon, Jun 29, 2026 at 1:14 PM Lizemarie <lizemarie@planningspace.co.za> wrote: 

Hi all,  

  

Please see the final subdivision and servitude plan as agreed to in the appeal hearing. 

  

Kind Regards 

  

From: Liesl Bailey <lbailey@knysna.gov.za>  
Sent: Tuesday, June 23, 2026 10:06 AM 
To: melanie gosling <melanie.gosling@gmail.com> 
Cc: Thando Matika <tmatika@knysna.gov.za>; Director Planning <directorplanning@knysna.gov.za>; 
lizemarie@planningspace.co.za; Hennie Smit <hsmit@knysna.gov.za>; Marilyn Botha <mbotha@knysna.gov.za>; 
Zita Stevens <zstevens@knysna.gov.za>; Perino Pama <ppama@mpc.law.za>; Marius Botha 
<marius@mhblaw.co.za>; Kirsty Hofhuis <khofhuis@knysna.gov.za>; Genevieve van Briesies 
<gvanbriesies@knysna.gov.za>; Buziwe Mjamba <bmjamba@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za>; Verlene Cloete <vcloete@knysna.gov.za>; Perino PA <perinopa@mpc.law.za>; Liziwe 
Dabula <ldabula@knysna.gov.za>; Gerthram Adams <gadams@knysna.gov.za> 
Subject: Addendum to Appeal Agenda: Correspondence 

  

Good day,  

  

Kindly note that the attached document will form part as an addendum to the Appeal Agenda.  

  

Kind regards,  

  

Liesl Bailey Chief Clerk: Land Use Management 

P O Box 21. Knysna. 6570. Western Cape. South Africa 

Tel +27 (0)44 302 6300 (switchboard) or 302 6589 (direct) 

E-mail lbailey@knysna.gov.za  
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Monday, 13 July 2026 14:50
To: Lizemarie; Thando Matika; Perino PA; Marius Botha; Director Planning; Lulamile 

Mapholoba; Hennie Smit
Cc: NCOA Chairperson; NCOA Committee Members; Robbie Robertson; Julian Gosling; 

Richard Moultrie; Eion BROWN; Buziwe Mjamba; Anita Strydom; Liesl Bailey
Subject: [inbox]NCOA response to new subdivision plan Portion A Erf 394
Attachments: Noetzie 31 Dec 2009.jpg; 1 GP N19 3031 commonage.TIF; NCOA response to new 

subdivision plan.docx; C3 1983 servitude NCOA comment.pdf; Noetzie Beach 
Carying Capacity Draft Report (1).pdf

Dear Lizemarie, 
 
Here is the NCOA response to the amended plan, with attachments. 
 
Melanie Gosling 
NCOA 
0728631425 
melanie.gosling@gmail.com 
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 P.O. Box 336, Knysna, 6570 

 
committee@noetzie.co.za    
 
 
Comments and Corrections from the Noetzie Conservancy Owners’ Association 
(NCOA) on Map: NOET394Sub7 
 
Proposed Subdivision of the Remainder of the Farm Noetzie 394  
 
13th July 2026 
 
Dear Lizemarie 
 
Thank you for the second plan emailed to the NCOA on 29/6/2026. 
 
When the finalised diagrams and plans of the above matter are approved and 
registered they become legally binding documents and an historical record, so it is 
important to ensure they are accurate and historically correct. 
 
The plan tabled at the meeting between the Appeal Authority, PPE and the NCOA on 
23/6/2026 and the revised plan emailed to us both have the same number: 
NOET394SUB7. 
To avoid confusion we shall refer to the plan tabled at the meeting as “the first plan” 
and the later emailed plan as “the second plan”. 
 
It was difficult to read the small print of the first plan at the meeting, but we have 
been able to read the second, amended plan more clearly on our screens, and have 
picked up some inaccuracies. 
 
Because this plan was not tabled before the Knysna Municipal Planning Tribunal, 
and was seen for the first time by the NCOA representatives at the meeting on 
23/6/26 in council chambers, we circulated it to the NCOA committee and to NCOA 
members who had made oral submissions to the Tribunal, for their input.  
 
It would be appreciated if the revised version of this plan could be made available to 
the NCOA for final checking and for our confirmation that it is accurate. 
 
 
NCOA COMMENTS and CORRECTIONS 
 
1. The heading on both the first and second plans refers incorrectly to Farm Noetzie 
No 396 instead of No 394. 
 
2. The drawing date on both plans should be 2026 to better match when it was 
tabled at the meeting referred to above. The date 1st March 2024 suggests the 
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drawing was ready for consideration over two years ago. If so, why was it not 
presented to the Knysna Municipal Planning Tribunal? 
 
3. Point 2(a) reads: “Public road as depicted on GP no 19 and original zoning map 
for Noetzie.” 
Surely this should refer to the 1915 Township Plan rather than the Zoning Map? 
 
4. Point 2(b): Please check the SG Diagram number. We have it as 1391/83 (see 
attached).  
Missing is portion jk which is within the subject erf.  
Also, the arrow from the information box is incorrectly positioned. 
 
 
 
5. Point 3 :  
 
a)      • Missing from the information box are rH, rM, rN, rP, rQ  

• rG is repeated in information box 
• rU is not marked on the plan. 
 

b) Please check the numbers we have included below, taken from the plan, and 
please add the underlined section to the information box to read: 
 
 Fig M3 rB rC rD rE rF rG rH rL rM rN rP rQ rR rS rT rU rV rW rX A2 D3 represents a 
Public Access Servitude, previously Minor road 3(e)K (Wagon Road) now 
deproclaimed No 54/1999 and intended to remain a public street. 
 
c) Please add onto the plan what was confirmed by PPE at the 23/6/26 meeting, that 
the four parking bays at the bottom of the Wagon Road shall remain. 
 
6. Point 4: the public walkway servitude to the municipal steps 
 
a) • the numbers in the information box are not in the order that they are on the plan. 
Is there a reason for this? 
    • G2 is in the box but not on the plan. 
 
b) At the meeting of the 23/6/26 we queried whether a “public walkway servitude” 
would restrict pedestrians to part of the road only, and were told by PPE that it would 
not, and PPE agreed that the public could walk 10 abreast if they wanted. 
We request it be recorded that the pedestrian access servitude includes the whole of 
the private servitude up to the municipal steps. 
 
c) We request that a notice is attached to the gates to erf 20379 saying “public 
footpath to beach” with an arrow indicating the direction and that a sign is also 
erected in the parking area. 
There used to be a road traffic sign indicating pedestrian access. 
 
7. Point 6: refers to the water and electrical servitude in favour of Erf 20379. 
There is a further utilities agreement in place that extends services to erf 20331 erf 
20361 and erf 20380 that should be noted on the plan. 
 
8. Point 7: The portion of road from the Wagon Road serving erf 20338 (marked in 
purple) needs to be separated from note 7 and included as a servitude within the 
subject erf. 
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9. Point 8: Parking Servitude 
 

a) • L2 is omitted from the information box 
• E3 is written twice in the information box 
• there are two L3s on plan – one on the parking boundary and another on the 
road for public walkway. 

 
b) Please note that the number of existing marked parking bays is 22 not 18. 
Note too that these 22 bays are insufficient during peak season when cars have to 
park in the road reserve (see attached photograph). 
 
c) In 2011 the KM requested a beach carrying capacity report compiled by Lizemarie 
Botha of VPM (attached), because of condition 3.28 of the approval of the Pezula 
Private Estate development, that says should the KM deem it necessary to improve 
parking and access to Noetzie beach as a result of the PPE development, the 
applicant is obliged to finance these improvements. 
The report’s conclusion was that although PPE’s impact on parking and access at 
that stage was negligible, “it is recommended that Pezula Private Estate provide 
space for an additional 8 – 10 parking bays and that they assist the municipality in 
repairing the municipal stairs to the beach”. This has not happened.  
Our understanding is that conditions of approval for a development attach to the land 
rather than the developer. Under SPLUMA and municipal bylaws, unfulfilled 
conditions run with the property and are legally binding on any successor-in-title.  
 
d) The Tribunal’s condition of approval 2(c) for this subdivision draws PPE’s attention 
to this point (vii) of the 2008 approval (the 3.28 condition of approval for the PPE 
development) that “provides for access to the beach area and parking and that the 
landowner must secure by way of servitudes”. 
Because of (c) and (d) above we request this condition of approval is recorded on the 
title deeds registered with the Deeds Office. 
 
e) The NCOA comment on the Beach Carrying Capacity Report at the time (2011) 
was that the extra 8 to 10 parking bays would not be sufficient if the needs of Noetzie 
residents and their visitors were added to those of the public. 

f) What is critical at this stage is that the area set aside for parking should be that 
which exists now. Any additional parking spaces requiring additional land area will 
have to be negotiated between the KM and the owner, with public participation, at 
some later stage. 

10. Conditions for altering, suspending or cancelling Temporary Parking 
Servitude 

It is our understanding that the Appeal Authority and KM are not legally bound to 
accept the agreement automatically, but will review the plan and proposed conditions 
to ensure they are lawful, reasonable, and enforceable under the Spatial Planning 
and Land Use Management Act (SPLUMA) 

a) Should the registered owner of the subdivided erf 13493 formally apply to change 
the temporary parking servitude, we request that it be made a condition of approval 
that the parking servitude remain fully operational until the completion of the required 
municipal and public participation process. 
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b) We request that the following be made a condition of approval, binding on all 
future successors-in-title of the subdivided portion, that the Temporary Public Parking 
Servitude cannot be amended, cancelled or suspended without written notice to the 
Noetzie Conservancy Owners’ Association at least 30 days prior to any municipal 
assessment. 

We ask this because the required publication in two local newspapers is unlikely to 
be seen by the majority of Noetzie residents who live outside Knysna. 

c) We request that in terms of the Knysna Spatial Planning and Land Use Bylaw 45 
2(c) that a notice, with the contents specified in terms section 47, be posted on the 
land concerned for at least the duration of the notice period for any proposed 
changes, amendments, suspension or cancellation of the temporary parking 
servitude.  

d) The above requests are in line with Section 3 of the Promotion of Administrative 
Justice Act, which mandates that any decision materially or adversely affecting a 
person’s rights or legitimate expectations must grant adequate notice, a reasonable 
opportunity to make representations, and clear notice of any review or appeal rights.  

11. Point 9: please add the underlined section:  

“Fig M3 N3 P3 Q3 R3 S3 T3 E3 Represents public access servitude road that 
replaces Divisional Road 1771 now deproclaimed and intended to remain a public 
street.” 

12. Private parking agreement negotiated between PPE and River property 
owners: 

• the forest roads appear incompletely drawn. 

• the road marked in red as “existing servitude” is not an existing servitude, and 
should perhaps become another servitude. 

13. Seaward boundary: The southern seaward boundary of the subdivided portion 
on the plan goes beyond the public thoroughfare. On the General Noetzie Plan no 19 
(attached) the area on the seaward side is marked “commonage”. The plan should 
reflect that. 

14. Western Passage. This public passage between erf 20330 and 20375 should be 
shown on the plan with the beacon numbers in an information box. 
 
15. Crossing Municipal Property: The private road to erf 20379 is depicted on the 
plan as ending at the municipal property where the steps are located. In fact this 
private road continues down to erf 20379 and crosses the municipal property. We 
request the KM records this on the municipal asset register. 
 
 
For the Record: 
 
• When NCOA representatives went to the KM Council Chambers on 23/6/26 for our 
appeal to be heard, the Appeal Authority’s attorney Mr Perino Pama asked that we 
first try to “find common ground”. PPE’s legal team and planner then presented a 
new subdivision plan.  
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The NCOA appeal was not heard. Instead PPE, NCOA, the Appeal Authority and KM 
officials discussed the new plan. 
 
* Although the NCOA objected in the meeting to the “temporary” public parking 
servitude, asking for a public servitude instead, we were assured by the KM officials 
present and PPE that there would be a public participation process if an application 
were made to remove, suspend or alter this servitude in any way, and that the KM 
would call for public comment and we could object. Given this assurance, we agreed. 
 
• PPE’s advocate Mr Guan Potgieter asked if the NCOA appeal could then be 
dismissed, but Mr Pama replied as the new plan had not been tabled before the KM 
Planning Tribunal, the appeal could neither be dismissed nor upheld. 
 
 
It would be appreciated if the revised version of this plan could be made available to 
the NCOA for final checking and for our confirmation that it is accurate. 
 
 
 
 
 

 
Nick Taylor, Chairman NCOA 
 
 
 
 
Emailed to: 
Lizemarie Botha: PPE Planner 
Marius Botha: PPE lawyer 
Mayor Thando Matika: Appeal Authority 
Perino Pama: KM appointed attorney 
Municipal Manager 
Director Planning 
Hennie Smit: manager land use planning 
 
Copied to: 
NCOA chair 
NCOA committee 
Julian Gosling: NCOA 
Robby Robertson: NCOA 
Richard Moultrie: NCOA 
Eion Brown: NCOA 
Liesl Bailey: Appeal Authority administrator  
 
 
 

NCOA Committee 2026: Nick Taylor (Chairman), Richard Robinson (Treasurer), Alice Fabian-Williams 
(Secretary); Carel van Gend (IT), Alan Blem (Security), Sabrina Gosling (Municipal liaison), Simon van Gend 

(Newsletter), Wendy Dewberry (Conservation) 
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NOETZIE BEACH CARRYING CAPACITY 
 

1. INTRODUCTION 

 

Noetzie is a charming beach near Knysna that is surrounded by several castles. The beach is tucked away into a secluded 

section of the Knysna coastline. The surrounding area was declared a conservancy in 1991 and is surrounded by natural 

forest and borders on the Noetzie River. The Noetzie village consist of ±50 holiday homes. The village borders onto the 

Pezula Private Estate which consists of 255 residential properties situated in a nature area. 

 

When the Pezula Private Estate was established in 2003, one of the Conditions of approval (Condition 3.28) stated that 

should it be deemed necessary, in the view of the Municipality, to improve access to Noetzie beach and the related parking 

area as a result of the Pezula development, the applicant being obliged to finance these improvements, as required by the 

Municipality. 

 

The concern is that the Pezula development may cause over utilisation /overcrowding of the existing beach area and limited 

parking facilities. In order to make an informed decision about the necessity of upgrading the parking area and the access to 

the beach, the Municipality has requested that a beach carrying capacity for the Noetzie beach be determined.   

   

 

   
Noetzie Beach 

 

2. CARRYING CAPACITY CONCEPT 

 

The municipality has identified the need to understand the carrying capacity of the Noetzie beach to avoid saturation levels 

that put both the natural system at risk and disturb the user’s quality of enjoyment. Carrying capacity is evaluated by physical 

carrying capacity, where the limits are set by available space and supportive infrastructure, as well as by the social capacity, 

which is more qualitative in nature and based on user’s perceptions and expectations. 

178 / 275



 

 

3. METHODOLOGY 

 

3.1 PHYSICAL CARRYING CAPACITY 

 

- Define the available sandy area of the beach by means of existing survey and analysis of available 

aerial photography. 

- Evaluate existing infrastructure and beach equipment. 

- Identify the type of beach in terms of the internationally acceptable standards for beach typology 

developed by Silva et al. (2007). 

- Calculate the theoretical carrying capacity using xm² per person as determined in the aforementioned 

typology model. 

- Evaluate the existing constraint and opportunities such as the surroundings, the character of the beach, 

and external factors that may impact on the popularity of the beach. 

- Adapt the theoretical carrying capacity to accommodate site specific constraints and opportunities. 

 

3.2 SOCIAL CARRYING CAPACITY 

 

- Social Carrying capacity is based on perceptions and expectations of residents and tourists using the 

beach. This will be obtained by engaging with the Noetzie and Pezula residents.  

- Ideally, tourists should also be interviewed, but this study has a limited completion time and cannot be 

extended to December when holiday makers decent to the coast. 

 

3.3 PROPOSING BEACH INTERVENTIONS THAT COULD BE CARRIED OUT TO INCREASE THE 

CARRYING CAPACITY 

 

- Based on physical observation of available infrastructure and information obtained from the Pezula and 

Noetzie residents as well as the Municipality. 
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4 CALCULATING THEORETICAL CARRYING CAPACITY 

 

4.1 CALCULATING AREA OF SAND 

 

- The first step in determining the beach carrying 

capacity is the beach delimitation. The Noetzie 

beach is a secluded cove with steep rocky 

outcrops and cliffs acting as natural barriers to 

the east and west.  

- The Noetzie river mouth divides the beach and 

forms the western boundary of the Sinclair 

Nature Reserve. The position of the river 

mouth fluctuates substantially and is a clear 

indication of the dynamic nature of coastal areas. 

- International standards for measuring the area of sand available for beach users consist of the area 

measured above the high-water mark, and excludes sensitive zones and hazardous areas.  

- The High Water Mark has been determined by using the available 2009 aerial photography of the area.  

This position of the river is straight and central in relation to the other positions that the river has 

previously occupied. 

- The width of the beach is in most cases the distance from the access point to the high-water mark. An 

average beach depth of 50m from the high water mark of the sea has been determined through 

international research, as the acceptable distance from the water. The northern section of the beach 

closer to the river falls out side this 50m demarcation, but a portion of this area has been included as 

“beach area” as it is within 50 of the river, which is also occasionally enjoyed by beach users.  

- Further more, a maximum distance of  250m from entry point to the beach is a criteria generally used in 

the field of carrying capacity calculation, as the maximum distance that beach users are willing to walk 

on the beach to find a suitable spot. 

- The northern section of the Noetzie beach, in front of the beachfront properties, forms part of the 

Remainder of the Farm 394 and is demarcated on the General Plan as a “Thoroughfare”. The beach 

front properties do not have vehicular access and the only way these properties can be accessed is by 

driving on the beach, using the “thoroughfare”. The area demarcated as “Thoroughfare” has been 

excluded from the beach delimitation as the presence of motor cars makes it a hazardous area. 

- The area east of the River Mouth has been excluded from the calculation as this forms part of a 

national park and theoretically one would need to obtain a permit to be on the property. It is also a 

breeding ground for threatened bird species. 
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- By applying the above criteria the Noetzie beach has been demarcated on the attached plan. The area 

of the Noetzie beach that could be used by beach users measures approximately 7400m².   

       
 

 

      
 

    

 

4.2 ADDITIONAL CONSTRAINTS AND OPPORTUNITIES 

 

Beach Conditions:   

- In general Noetzie beach is not the most popular beach in the area for swimming and sunbathing, 

mainly because of the difficult access to the beach and extremely unsafe swimming conditions due to 

prevalence of strong currents.   

- Other more accessible beaches in the area, such as Buffalo Bay, Brenton and the Sedgefield and the 

blue flag beaches of Plettenberg Bay are more accessible, better equipped and have safer swimming 

conditions. As a result, the Noetzie beach is sparsely occupied at best of times.  

Noetzie Beach 2000 Noetzie Beach 2006 

Noetzie Beach 2011 Noetzie Beach 2009 

181 / 275



 

 

- Notwithstanding, Noetzie Beach is an important resource for tourists and is also used by locals for 

fishing and picnicking. Its scenic beauty and historical value makes this beach a place of interest that is 

visited by many tourists mostly for sight seeing and a short stroll on the beach to admire the castles, 

than to actually spend the day on the beach. 

- Apart from the residents, the majority of visitors are tourist who visits for 1 to 2 hours. 

 

Surroundings:   

- Noetzie Beach is an isolated beach situated in a Natural area. It is not close to any urban centers. 

There is also no other public attractions in the close vicinity. 

   

Accessibility:  

- From the N2 the access road to Noetzie beach is a ±5km gravel road, ending in a tarred parking lot 

with 20 demarcated parking bays.  

- The parking area is situated at an elevation of 60m above sea level.  

- From the parking lot, the beach is accessed via 2 pedestrian foot paths. Both access ways are well 

signposted. 

       
        Signposts at the parking area 

 

- There is also vehicular access to the beach for residents with beach permits as many of the beach front 

properties gain access directly from the beach.  

- The first pedestrian access is along a paved road with a steep decline (±175m long) that also provides 

private vehicular access to one of the privately owned castles. From there, a steep set of stairs (±60m 

long with a 30m vertical decline, give access to the beach. This access requires a certain level of 

fitness and physical strength. It is not suitable for the elderly, or people with disability or fitness and 

health issues. The stairs are situated on municipal land and is not well maintained. 

182 / 275



 

 

        
         Condition of municipal stairs going to the beach 

 

- The private access road has recently been paved and is well maintained. There is space next to the 

paved area that could be used by pedestrians should a car approach. Since this road only gives access 

to one castle, vehicular movement is few and far between. 

- The access road is situated on private land. 

         
Condition of private access road leading to the municipal stairs 

 

- The second access is along an old wagon trail (±250m long) with a steep descent. This road is even 

more strenuous and steep than the first one. Pedestrians walk along a very narrow road that is shared 

with vehicles. This is relatively unsafe, as there is very limited space for pedestrians or vehicles to get 

out of each others way.  This road is also frequently used by cars as it gives access to all the properties 

along the beach and the river front. 

- The Road is situated in a Municipal Road Reserve 
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Wagon road situated in a municipal road reserve. 

 

Parking:  

- There is presently a tarred parking lot with 20 

parking bays that are used by the General Public. 

The Parking area is situated on the Remainder of 

the Farm No 394 that belongs to the Pezula 

Private Estate.  

- GEO Parks and Sons entered onto a Lease 

Agreement with the then Divisional Council of 

Outeniqua in 1981 in terms of which this parking 

area was leased to the Divisional Council. The 

lease agreement was later transferred to the Knysna Municipality.  

- Pezula Private Estate (Pty) Ltd acquired the farm in 2000 and the rights and obligations were then 

transferred to Pezula Private Estate (Pty) Ltd. In September 2006 this lease agreement was terminated 

by the Pezula Private Estate (Pty) Ltd, mainly because at that time the lease had not been paid for a 

period of 6 years. 

- Regardless of the above, the parking area is still used by the public.  

 

 

 

Supporting Infrastructure: 

Type Number State 

Access point 2 Bad  state of repair and inconvenient 

Security 1 At parking lot 
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Environmental Information and 

education 

2 There is an Information board at the Parking area 

Toilets 1 Maintained 

Drinking water 1 Rain water tanks at the bath room 

Bins and waste collection 2 Available 

Parking 20 Good 

Life Guards, 0 Only in December 

Safety Equipment 0 Only in December 

Emergency plans and safety 

measures 

0 none 

Wheelchair access 0 none 

Other amenities)restaurants, 

shops, other entertainment 

0 none 

 

 

4.3 BEACH CLASSIFICATION 

 

A typology developed by Silva et al. (2007) is used to classify different type of beached and the density suitable to 

each. The following beach categories exist: 

 

- Type 1: Urban Beach with intensive use:  Available sand under commercial concession / 7,5m² + other 

available sand not under commercial concession/15m² 

- Type 2: Non Urban Beach    : Available area under commercial concession / 15m²  

 Available area of sand not under commercial concession / 

30m² 

- Type 3: Non Infrastructure Beach with Conditional Use: Available area of sand/ 15m²  

- Type 4: Restricted use beach 

- Type 5: Prohibited use beach 

 

For each classification there are different criteria associated for measuring carrying capacity of the beach.  In terms 

of the typology and location, Noetzie beach can be considered as “Non-urban beach” not under commercial 

concession”.  The theoretical beach carrying capacity held for this type is the available beach area divided by 30m².  
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4.4 CALCULATION OF CARRYING CAPACITY 

 

Theoretical Carrying Capacity: 

The theoretical carrying Capacity is calculated by dividing the available space by the m² per person 

required according to the Beach Typology. 

We have previously calculated the available beach area as ±7400m² and in terms of the beach 

classification of 30m² per person the carrying capacity is 7400/30 = ±247 people on the beach at any time. 

 

Real Carrying Capacity: 

The real carrying capacity is the maximum number of permissible users once the corrective factors derived 

from the particular characteristics have been applied to the theoretical Capacity. These characteristics would 

include the beach conditions, the surroundings, the accessibility and availability of parking. The specific conditions of 

the Noetzie beach could result in an even lower carrying capacity. 

 

Social Carrying Capacity:  

    
Fig: Expected Crowds at Lookout beach in Plett    Fig: Expected solitude at Noetzie 

 

Social carrying capacity has to do with how many persons per m² users are prepared to tolerate. There exist various 

theoretical and practical references as to how to determine the social carrying capacity. All of these however involve 

interviews with beach users over an extended period of time. This study included interviews with a number of Noetzie 

and Pezula residents. It appears that the social carrying capacity of the Noetzie Beach will be much lower than the 

physical carrying capacity. 

 

For the purpose of this study we have accepted the norm for non urban beaches and accepted the 

figure of 247 people on the beach at any time. Because of external factors previously mentioned, 

this carrying capacity is seldom (if ever) met.  
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5.  MANAGEMENT ACTIONS 

 
5.1 PARKING REQUIREMENT 

 

A beach capacity of 247 people would require a ± 70 parking bays at a ration of 3.5 persons per car. 

Noetzie consists of approximately 51 beach houses. Not all the properties have been developed at this stage. 

If the assumption is made that each home consists of an average residential house hold of 3.5 persons, the 

maximum amount of stay over guests and residents are calculated at :  

 

51x3.5     =  ±179 residents 

 

It is unlikely that all the properties will be fully occupied at a given time. Taken in to account that ±40%  of the stands 

are not developed at present, one can make an assumption that a maximum of 60%  will occupy their homes over 

December. From this 60%  we make other assumptions that only half would frequent the beach on a regular basis.  

 

179 x 0.6 x 0.5 = ±54 

 

These potential users will not require parking spaces as the have parking available at their homes which is close 

enough to the beach to walk. 

 

Parking for the remainder of the potential beach users will need to be provided at a ration of 1 parking bay per 3.5 

people: 

 

247  -  54  =  193 / 3.5  =  55 parking bays 

 

It should also be considered that tourist buses as well as the occasional local public bus bring people to the beach.  

Presently there is not a dedicated bus parking bay available. 

 

Currently there are 20 parking bays available on the existing parking lot.  

 
There are several problems that prohibit the increase of the parking area to accommodate another 35 parking bays.  

- The parking area is situated on private property and the extension on to private land will have to be 

negotiated with the land owner, who is currently the Pezula Private Estate. 

- The surrounding area is mostly covered in indigenous forest and fynbos and has unsuitable gradients. 
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- 35 parking bay would require ± 875m² of cleared area. The clearance of more than 300m² or more of 

vegetation, where 75%  or more of the vegetation cover constitutes indigenous vegetation, is a listed 

activity in terms of the National Environmental Management Act, and will require authorization from the 

relevant Environmental Authority. 

 

There is limited area near the existing parking lot that could 

be used to extend the parking area. The attached diagram 

and photos show that a maximum of 10 parking bays could 

be realized without causing extensive degrading to the 

surrounding natural area. This area has previously been 

cleared and does not contain any sensitive or protected 

vegetation. The slope is even and access can be obtained 

from the existing road. This proposal will only require a small 

area of land (±150m²) and will not triggering any listed 

activities in terms of NEMA and Environmental authorization from  

DEAT will therefore not be required. 
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If the physical conditions around the beach limit an increase of an organised parking area, it exerts a strong influence 

on carrying capacity of the beach (Carlos Da Silva, 2002). In this instance, the existing parking facilities and access is 

not sufficient to meet the theoretical demand. In such cases, the carrying capacity is reduced, based on an assumed 

index of 3,5 individuals per vehicle (Silva , et al 2007). 

 

The real carrying capacity of the beach is therefore:  20 bay +10 bays  = 30    X 3.5     =     105people 

 

This figure is probably more inline with the social carrying capacity of the beach as well. 

 

For all practical purposes the existing parking area is sufficient. The parking area is seldom full, expect for certain 

days in December. Limited parking is in our opinion an effective way to ensure that the capacity of the beach is not 

extended. It is never-the-less proposed that the Pezula Development be requested in terms of Condition 3.28 of the 

original conditions of approval, to provide space for ± 8 - 10 additional parking bays, in accordance with the 

assumed amount of bays that the Pezula Development would require for their use of the beach. (See Par 5.3 below). 

The parking area will have to be cleared and leveled in an environmentally acceptable way. It is recommended that 

grass blocks or a similar surface be considered. It is also recommended that the Municipality re-establish the lease 

agreement with the landowner. 

 
 

5.2 ACCESS TO THE BEACH 
 

The accesses to the beach are difficult and not safe. This has however been the status quo for many years. Just from 

a pedestrian safety point of view, it is recommended that the municipality improve the conditions of the stairs by 

securing the hand rails and by improving the uneven surface of the stairs.  

 
 
5.3 THE PEZULA CONTRIBUTION 
 

Pezula consists of 255 properties of which ±200 have been sold and 63 of these have, or are being built on and only 

15 of these are permanently occupied. The Pezula Private Estate will theoretically contribute 893 persons (based on 

3,5 persons per house hold) once all the houses are built and they are all occupied at the same time, which in 

practice is most unlikely as approximately 40%  of all the owners resides in other countries. We have assumed that in 

peak holiday times, a maximum of 60%  of homes in Pezula will be occupied, once fully completed. When all the 

homes are built, we estimate that 535 persons could potentially reside in the Pezula development of which less that 

5% is estimated to frequent the beach area on a regular basis.  

.  
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The 5%  is an assumption made by interviewing some of the Pezula Residents and considering the general socio 

economic profile of the home owners. The beach is not assessable directly from the Estate, and it would take as 

much effort for them to get to the beach as any other residents in other nearby suburbs like Sparrebosh and Rexford. 

The people who made Pezula their property of choice did so for the unique natural setting, privacy, security and 

magnificent views, and not so much due to the proximity of the Noetzie beach.  If the proximity to a beach was a 

major consideration, they would probably have invested somewhere else. 

 

255  x  3.5  =  893 

893 x 0.6 x 0.05 = 27 people 

27  / 3.5 = 8 parking bays 

 

This requirement translates into a requirement for 8parking bays. Currently only 59 houses are complete, using the 

same calculation method as above, only 1.7 additional parking bays are required at this stage. 

 

In our opinion, the impact of the Pezula Development on the use of the Noetzie beach and the associated parking 

area is at this stage negligible.  

 

It is proposed that Pezula Private Estate agree to provide space on their land for additional 8 parking bays. 

 

6. CONCLUSION 

 

Defining the carrying capacity of a beach is undoubtly a complex issue, where consensus is hard to achieve. From all that has 

been said, it is clear that carrying capacity cannot only be calculated according to the capacity of the sand area of the beach, 

as carrying capacity can be determined by other factors, such as access, available parking, supportive infrastructure and 

user’s perception. Carrying capacity can also change as the beach conditions change or if the supportive infrastructure is 

improved. 

 

The assessment of the Noetzie beach concluded that due to the unique natural setting and scenic value, the beach is, and 

should remain, a low intensity beach that could only tolerate a low density of users. The theoretic carrying capacity of ±247 

people was calculated based on international models of calculating beach capacity. Although this amount of people will 

seldom be realized on the beach, the access and parking area cannot support this amount of people.  

 

It is recommended that the capacity of the parking area only be increased to address the additional requirement of the 

Pezula development, without impacting on the natural surroundings.  Limited available parking is a very affective way to 
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ensure that the beach is enjoyed within the real carrying capacity. It is recommended that consideration be given to improve 

the pedestrian safety along the access ways to the beach by improving the quality of the stairs.  

 

Although the Pezula Private Estate ‘s impact on the parking and access to Noetzie beach is at this stage, and possible in the 

future, negligible, it is recommended that Pezula Private Estate provide space for an additional  8 – 10 parking bays and that 

they assist the municipality in repairing the municipal stairs to the beach. 
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_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Planning) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

Messrs Mosdell Pama & Cox                                                                                                    27 July 2026 

Plettenberg Bay 

By Email: ppama@mpc.law.za 

 

Dear Mr Pama 

 

Re:   SUBDIVISION OF FARM NOETZIE 394: APPEAL HEARING AND RELATED ISSUES 

 

1. We refer to the oral hearing convened before the Appeal Authority and, in particular, to the 

further comments and proposed conditions subsequently submitted by the Noetzie Conservancy 

Owners’ Association (“NCOA”) in relation to subdivision plan NOET394SUB7. 

2. You attended the appeal hearing on 23 June 2026 as the Municipality’s legal representative and, 

in practice, directed the proceedings on behalf of the Municipality and the Appeal Authority. 

3. At your request, and instead of the appeal proceeding in the ordinary course, the representatives 

of Pezula and the NCOA were afforded an opportunity to attempt to identify and resolve the 

issues between them. 

4. During that process: 

4.1. Pezula’s legal representatives and planner presented the approved subdivision plan; 

4.2. the plan and the matters raised by the NCOA were discussed in detail in the presence of 

the Appeal Authority, municipal officials and yourself; 

4.3. minor amendments and corrections were discussed and agreed upon; 

4.4. Ms Lizemarie Botha was requested to incorporate the agreed amendments into the plan; 

and 

4.5. it was expressly confirmed that the agreement reached between the parties disposed of 

the issues raised in the appeal. 
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 Marius Hendrik Botha (B.Proc. PG Dip – Financial Planning) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

5. The question was specifically put on behalf of Pezula whether, in the light of the agreement 

reached, the appeal could be dismissed or otherwise brought to an end. 

6. You responded that, although the appeal would not at that stage formally be dismissed, it was 

recorded that the agreement reached disposed of the appeal. 

7. The NCOA’s own subsequent document records that the appeal was not argued on its merits, 

that the parties were instead requested to find common ground, and that an agreement was 

reached following assurances given by the Municipality and Pezula. It also records that Pezula 

expressly requested that the appeal be dismissed. 

8. Pezula thereafter acted in accordance with the agreement and caused the agreed amendments 

to be incorporated into the revised plan. 

9. The NCOA has now purported to introduce a range of further requests, amendments and 

conditions which: 

9.1. were not agreed upon at the hearing; 

9.2. did not form part of the appeal as originally lodged; 

9.3. extend beyond the subject matter of the subdivision application; 

9.4. seek to introduce new obligations relating, amongst other things, to signage, utility 

arrangements, title-deed conditions, notice requirements and future municipal processes; 

and 

9.5. in several instances concern matters which would have to be dealt with, if at all, under 

separate statutory processes and after the prescribed public participation procedures. 

10. By way of example, the NCOA now seeks: 

10.1. the erection of signs at gates and in the parking area, which does not fall within the ambit 

of the subdivision application and is not the responsibility of the landowner; 

10.2. the inclusion of an alleged further utilities agreement which did not form part of the 

subdivision application and of which Pezula’s professional team was unaware; 

10.3. the recording of additional obligations against the title deeds; 

194 / 275

mailto:marius@mhblaw.co.za


 
___________________________________________________________________________________________ 
 

_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Planning) 
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10.4. special advance notice to the NCOA should any future application be made concerning 

the temporary parking servitude; and 

10.5. additional procedural conditions governing hypothetical future applications, despite it 

having already been explained that any such application would be considered under the 

applicable by-law and public participation process at the appropriate time. 

11. The agreement reached at the hearing cannot now be treated as the commencement of an 

indefinite process during which the NCOA is entitled repeatedly to reconsider its position, 

circulate plans to its members, introduce new issues and demand further concessions. 

12. Nor did Pezula agree that the finalisation of the appeal or the approval of the revised plan would 

be subject to the NCOA’s further approval, “final checking” or confirmation. The NCOA has no 

veto over the plan and cannot arrogate to itself a decision-making function which vests in the 

Municipality. Moreover, the issues raised by the NCOA of late never formed part of its appeal 

which served before the Appeal Authority on 23 June 2026 in any event and cannot be 

introduced belatedly. 

13. The continued failure to determine the appeal has caused, and continues to cause, material 

prejudice to Pezula. The original approval of the subdivision emanates as far back as 2008 and a 

further application was submitted in May 2021 with a decision to approve the subdivision taken in 

December 2024. Pezula was forced to expend substantially on legal fees for the hearing on 23 

June 2026, where the issues were canvassed, and subsequent the agreed amendments have 

been effected. 

14. There is no proper basis for the Municipality or the Appeal Authority to reopen the hearing, 

receive further oral evidence, permit the appeal to expand beyond its original grounds, or 

entertain further conditions which were not part of the appeal and were not agreed upon. 

15. We confirm that Planning Space has, inasmuch as it was required to do so, incorporated certain 

of the technical amendments raised by the NCOA in their latest correspondence and we attach 

hereto the final plan. 

16. In the circumstances, we request that the Municipality urgently confirm that: 
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16.1. the Appeal Authority will issue its final written decision that the matter has been disposed 

of by the agreement reached. 

16.2. That the relevant department and official in the Municipality will be instructed to endorse 

the attached plan forthwith in order for the matter to proceed. 

17. We request the Municipality’s written response confirming the above by no later than close of 

business on Wednesday, 5 August 2026.  

18. Should the Municipality fail to provide the requested confirmation and thereby procuring the 

prompt finalisation of the appeal, we hold instructions to approach the High Court for the 

appropriate relief, including, as may be advised: 

18.1. the review of the procedure adopted in the appeal; 

18.2. relief arising from the unlawful expansion or reopening of the appeal process; and 

18.3. an appropriate order as to costs. 

19. Our client’s rights are fully reserved, including its right to place this correspondence before the 

Court in support of the relief sought and on the question of costs. 

 

Yours sincerely 

 

___________ 

Marius Botha 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Monday, 03 August 2026 10:14
To: Perino PA
Cc: Thando Matika; Lulamile Mapholoba; Lizemarie; Director Planning; Marius Botha; 

Hennie Smit; Liesl Bailey; Buziwe Mjamba; Anita Strydom; NCOA Chairperson; NCOA 
Committee Members; Julian Gosling

Subject: [inbox]NCOA letter responding to applicant's lawyer on plan NOET394SUB7rev1
Attachments: To Mr Pama 3Aug26.pdf

 
 
Dear Mr Pama, 

 
We attach the NCOA response to the letter of 27th July from the applicant's lawyer Mr Marius Botha. 
We hope this will be helpful. 
 
As the applicant rejected the request that the NCOA be informed directly about any proposed 
changes to the temporary servitude for public parking, can we ask that the KM makes it a condition 
that the KM notifies the NCOA directly. 
As we said, notices in two Knysna publications would not be seen by most Noetzie residents who live 
elsewhere. 
 
We have copied it to those Mr Botha sent the letter to, and included the MM and the NCOA 
committee.  
 
Regards, 
Melanie Gosling 
NCOA  
072 863 1425 
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

committee@noetzie.co.za    
 
 
Mosdell Pama & Cox 
Attention Mr Perino Pama: attorney appointed to represent the KM Appeal Authority. 
 
3rd August 2026 
 
Re: Subdivision of Farm Noetzie 394: Appeal hearing and matters relating to 
Subdivision Plan NOET394SUB7rev1 
 
 
Dear Mr Pama, 
 
The Noetzie Conservancy Owners’ Association (NCOA) is responding to the letter sent to you, 
and copied to us, by Mr Marius Botha on 27 July 2026, lawyer for the applicant Pezula Private 
Estate Pty Ltd.  
 
With that email we received the updated plan, number NOET394SUB7rev1 dated 17July 
2026. 
 
We trust our comments will be helpful. 
 
1. The NCOA is not deviating from the agreement reached about the public servitudes at the 
meeting of 23rd June 2026. 
 
2. However, the agreement reached does not automatically dispose of the appeal. The 
appellant has to formally withdraw its appeal in writing before the Appeal Authority can instruct 
its officials to endorse the plan.  
 
3. It was agreed that the amended plan would be emailed to all parties, to which you added: 
“And then the appellant can just confirm that that’s in order and that the appeal is withdrawn 
on the understanding that the particular plan is then put forward to the municipality for 
approval”. This first step has not been completed. 
 
4.The NCOA expected in good faith that the proposed subdivision plan shown at the meeting 
would be accurate. It was not. As you remember, the details on the plan were not legible. 
Once we were sent the emailed amended plan we were able to enlarge it and found several 
inaccuracies and errors, which we raised in our responding letter sent to all parties on 13th 
July 2026 – as per the agreement to confirm that the plan was in order. 
 
5. The applicant’s planner has rectified many of these and incorporated them into the revised 
plan NOET394SUB7rev1. 
We are concerned about those that were not included. 
Perhaps if we speak directly to the applicant’s planner we can find out the reasons. 
We list these below in point 10.  
 
6. Under the Knysna Bylaw on Spatial Planning and Land Use Management the municipality 
may place additional conditions on an approval - even if the private parties reach an 
agreement. Private settlements cannot strip the Appeal Authority of its statutory powers or its 
duty to protect the public interest. 
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

7. For the record, the NCOA played no part in the delays in the appeal process. We were 
ready for it to be finalised on 3rd June 2025 when it was first placed on the agenda. 
The applicant itself was responsible for the appeal not being heard on multiple occasions 
subsequently, either by requesting postponements or by challenging the municipality’s right to 
hold the appeal. 
The NCOA has been materially prejudiced by having to travel from Cape Town to attend 
several scheduled appeal hearings that never happened. 
 
8. Although dated 1st March 2024, the proposed subdivision plan presented at the meeting 
had not been presented to the Knysna Municipal Planning Tribunal, nor had it been seen by 
the NCOA.  
So it was entirely reasonable and right that this new plan be circulated to NCOA committee 
and members - and it was because of this checking that the many inaccuracies and errors 
came to light. 
When other changes are made to NOET394SUB7rev1, please send it to us so that we can 
confirm these as soon as possible.  
. 
(We asked in our earlier letter, but got no answer, why this plan was not presented to 
the Planning Tribunal in March 2024. That would have saved a lot of time and effort.) 
 
9. Note that the meeting recording states that the plan number is NOET394SUB7. This has 
been superceded by the revised plan which is now NOET394SUB7rev1 dated 17 July 2026.  
 
10. Corrections etc not included in revised plan NOET394SUB7rev1 that we requested be 
included in our earlier letter of 13th July. 
 

 
a) Point 2(a) reads: “Public road as depicted on GP no 19 and original zoning map for 

Noetzie.” Should this not refer to the 1915 Township Plan rather than the Zoning 
Map? 

 
b)  Point 2(b):  Was the SG Diagram number checked? We have it as 1391/83 which 

we attached to the 13th July letter. Missing is portion jk which is within the subject erf.  
 

c) There is a further utilities agreement in place that extends services to erf 20331 erf 
20361 and erf 20380 that should be noted on the plan. 

d) Point 3: Numbers rM, rN, rP are still missing from the information box. 
 

e) There is a further utilities agreement in place that extends services from erf 20379 to 
erf 20331 and erf 20380 that should be noted on the plan. This is an existing 
electricity connection. 

 
f) Crossing Municipal property: We requested that the private road to erf 20379, that 

ends on the plan at the municipal steps, is shown that it crosses the section of 
municipal property at the top of the steps as it continues into erf 20379. We request 
that the KM includes this on the municipal asset register. 
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

The NCOA is ready to withdraw its appeal once the above matters have been settled. 
 
 
Yours faithfully, 
 
 

 
 
Nick Taylor, NCOA Chairman 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Tuesday, 04 August 2026 08:49
To: Perino PA
Cc: Thando Matika; Lulamile Mapholoba; Lizemarie; Director Planning; Marius Botha; 

Hennie Smit; Liesl Bailey; Buziwe Mjamba; Anita Strydom; NCOA Chairperson; NCOA 
Committee Members; Julian Gosling

Subject: [inbox]Error: Re: NCOA letter responding to applicant's lawyer on plan 
NOET394SUB7rev1

Dear Mr Pama, 
 
Apologies for an error in my previous email. 
 
Point 10 (e) regarding the utilities servitude should read that there is an existing electricity connection 
running from erf 20379 to supply erf 20331 and erf 20361.  
Erf 20361 is Montrose Castle, owned by Andre and Nicolette Steyn. 
They confirmed the connection  exists and request that the servitude be extended to allow this to 
continue. 
 
Andre can be contacted on: andre@capitalmanagement.com 
 
Nicolette on: 082 839 6134 
 
Apologies again. 
 
Melanie Gosling 
NCOA 
 
On Mon, 03 Aug 2026 at 10:13, melanie gosling <melanie.gosling@gmail.com> wrote: 
 
 
Dear Mr Pama, 

 
We attach the NCOA response to the letter of 27th July from the applicant's lawyer Mr Marius Botha. 
We hope this will be helpful. 
 
As the applicant rejected the request that the NCOA be informed directly about any proposed 
changes to the temporary servitude for public parking, can we ask that the KM makes it a condition 
that the KM notifies the NCOA directly. 
As we said, notices in two Knysna publications would not be seen by most Noetzie residents who 
live elsewhere. 
 
We have copied it to those Mr Botha sent the letter to, and included the MM and the NCOA 
committee.  
 
Regards, 
Melanie Gosling 
NCOA  
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072 863 1425 
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_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Planning) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

Messrs Mosdell Pama & Cox                                                                                               10 August 2026 

Plettenberg Bay 

By Email: ppama@mpc.law.za 

 

Dear Mr Pama 

 

Re:   SUBDIVISION OF FARM NOETZIE 394: APPEAL HEARING AND RELATED ISSUES 
 

We refer to the emails form Ms Gosling on behalf of the NCOA, dated 04 August 2026. 

We note that the NCOA states that upon settlement of the points raised in paragraph 10 of their letter, 

they are ready to withdraw the appeal. 

We have discussed this with Planning Space and obtained their input on the points raised. 

Without prejudice to the Applicant’s right insofar as the Appeal process and ancillary matters raised in 

our email of 27 July 2026 is concerned, we provide herewith the necessary clarity and response on the 

points raised in a final effort of having the matter resolved in order for the NCOA to withdraw its appeal. 

We respond as follows: 

a. Point 2(a): The General Plan Number is indeed correct. See attached General Plan which is the 

Township plan. 

b. Point 2(b):  The Arrow is indeed correct and the reference to Diagram 4926/83 is also correct. 

The NCOA is referring to the File Number on the Diagram which is not the correct reference. 

Attached find the SG Diagram and marked are the two numbers that is causing the confusion. 

Regarding jk - Upon survey of the road it was confirmed that the section referred to as jk is not 

actually on the remainder of farm 394 but on private property, the servitude road has been 

protected via private servitude arrangements between the owners – see approved Servitude 

Plan attached. 

c. The contents of paragraphs c) and e) in the NCOA Letter is a duplication and we shall respond in 

sub-paragraph e) below. 
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___________________________________________________________________________________________ 
 

_______________________________________________________________________________________________ 
 Marius Hendrik Botha (B.Proc. PG Dip – Financial Planning) 

335 Watsonia Avenue                     Tel:  +27 (021) 863 4443 

Boschenmeer Estate, Paarl                    E-mail:  marius@mhblaw.co.za 

P O Box 3144, Paarl, 7620                    

d. Point 3: The area relating to the numbers referred to does not form part of the subdivided 

property which this application relates to. However, it will be included in the final plan to be 

submitted for endorsement. The General Plan sheet 3 indicates this demarcated as “ROAD”. 

The attached Subdivision plan has been amended to show this section of the remainder as road. 

e. Utilities Agreement: The Professional team appointed by the applicant, Planning Space, is not 

aware of this purported agreement. The agreement never formed part of the subdivision 

application and it has never been raised before. Furthermore, the parties to the agreement 

presumably have rights and obligations emanating from the contents of such agreement that can 

be relied on by the parties. The contents of the agreement cannot now be incorporated as a 

servitude which has never been included as such on any application diagram. 

f. Crossing Municipal Property: The Surveyor General Diagram of Erf 20378 (Municipal 

Property) does not reflect a servitude but does indicate the entire property as road. The servitude 

road to Erf 20379 cannot be extended over the aforementioned Municipal Road as a road 

servitude cannot be registered over an existing road. 

 Our client’s rights remain reserved. 

 

Yours sincerely 

 

___________ 

Marius Botha 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Wednesday, 12 August 2026 10:17
To: Perino PA; Thando Matika; Marius Botha; Lizemarie; NCOA Chairperson
Cc: Director Planning; Hennie Smit; Anita Strydom; Buziwe Mjamba; Liesl Bailey; NCOA 

Committee Members; Robbie Robertson; Richard Moultrie; Richard Moultrie
Subject: [inbox]a few days please- Fwd: [inbox]APPEAL HEARING: THE REMAINING EXTENT 

OF THE FARM NOETZIE 394, KNYSNA - 23 JUNE 2026
Attachments: 10239584.TIF; SG Diagram 4926.83.jpg; Pezula Private Estate - Sub-Division 

Application - Letter to Mosdell Pama & Cox - 10-08-26.pdf; Endorsed Plan 
(Remiander of Farm Noetzie No. 394).pdf; Noetzie Final SubDivision Plan 
NOETSUB7.pdf; To Mr Pama 3Aug26 (1).pdf

Dear Mr Pama,  
 
Please would you give the NCOA a few days to respond.  
I have forwarded Pezula's response to the NCOA members who made several oral submissions to the 
Tribunal and who are au fait with the matter, the plan, and have been part of the process. 
Grateful. 
 
Regards, 
Melanie Gosling 
072 863 1425 
 
 

---------- Forwarded message --------- 
From: Marius Botha <marius@mhblaw.co.za> 
Date: Tue, Aug 11, 2026 at 9:06 AM 
Subject: RE: [inbox]APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA 
- 23 JUNE 2026 
To: Perino Pama <ppama@mpc.law.za>, MELANIE GOSLING (melanie.gosling@inl.co.za) 
<melanie.gosling@gmail.com> 
Cc: Lizemarie <lizemarie@planningspace.co.za>, Thando Matika <tmatika@knysna.gov.za>, Director 
Planning <directorplanning@knysna.gov.za>, Hennie Smit <hsmit@knysna.gov.za>, NCOA 
Chairperson <chairperson@noetzie.co.za>, Liesl Bailey <lbailey@knysna.gov.za>, Buziwe Mjamba 
<bmjamba@knysna.gov.za>, Anita Strydom <astrydom@knysna.gov.za> 
 

Dear Mr Pama 

  

Please see correspondence and annexures attached. 

  

Yours sincerely 
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Marius Botha 

  

 

  

335 Watsonia Avenue                      PO Box 3144                          

Boschenmeer Estate                         Paarl  

Paarl                                                     7620 

Tel: (021) 8634443 

Cell: 0827740027 

  

Confidentiality note: The message is intended for the addressee only. If you are not the intended recipient 
of this message, you are notified that any distribution, use of or copying of this communication is strictly 
prohibited. If you have received the communication in error, please notify the sender immediately. 

  

From: Perino Pama <ppama@mpc.law.za>  
Sent: Wednesday, 05 August 2026 08:43 
To: Marius Botha <marius@mhblaw.co.za>; MELANIE GOSLING (melanie.gosling@inl.co.za) 
<melanie.gosling@gmail.com> 
Cc: Lizemarie <lizemarie@planningspace.co.za>; Thando Matika <tmatika@knysna.gov.za>; Director 
Planning <directorplanning@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; NCOA Chairperson 
<chairperson@noetzie.co.za>; Liesl Bailey <lbailey@knysna.gov.za>; Buziwe Mjamba 
<bmjamba@knysna.gov.za>; Anita Strydom <astrydom@knysna.gov.za> 
Subject: RE: [inbox]APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA - 23 
JUNE 2026 

  

 

  

Dear Marius Botha and Melanie Gosling, 
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We confirm that our client’s instructions are to have the minutes typed up by a court 
transcriber. 

  

We do not intend to reply to recent correspondence or WhatsApps received at this stage 
and any failure on our part to do so must not be construed as an admission of any of the 
statements or opinions expressed in your correspondence. 

  

In this regard, our client’s rights are hereby expressly reserved. 

  

We note that there has been some correspondence received more recently which 
indicates that it may be worthwhile for Melanie Gosling and Lizemarie Botha to meet to 
discuss the Subdivision Plan. 

  

We would encourage that meeting to take place as it seems to the writer that would be 
a worthwhile exercise. 

  

We will revert to you as soon as we receive the typed up minutes. 

  

Kind regards, 

  

 

Perino Pama 
Director - Commercial and Litigation  

T: 044 533 1101  

C: 072 381 9738  
E: ppama@mpc.law.za 

 

6 High Street, Plettenberg Bay  
 

PH Group 2024/25 Platinum Achiever

Disclaimer 
 
CONFIDENTIALITY NOTICE:This email and the documents accompanying this email transmission contain confidential information, which is the property of the 
sender and which may be legally privileged. The information is intended only for the use of the abovementioned addressee. If you are not the intended recipient, 
you are hereby notified that any disclosure, copying, distribution of the contents of this email transmission, or the taking of any action in reliance thereon or 
pursuant thereto, is strictly prohibited. Should you have received this email in error, please notify us by telephone to arrange for a return of the documentation.
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BANKING DETAILS: We will never inform you of a change to our banking details via e-mail. Any communication of this nature is fraudulent and we will not 
accept responsibility for incorrect payments made into a banking account that does not belong to us. If you are in any doubt, you are advised to verify our 
banking details with our bookkeepers telephonically. We do not accept any email notifications of change of banking details from clients. We will not amend your 
banking details on our system without contacting you personally, verifying such banking details and obtaining your written confirmation. Cyber fraud is a 
significant risk. We are pre-approved bank beneficiaries on all the major banks. Contact us if you need guidance. 

 

From: Marius Botha <marius@mhblaw.co.za>  
Sent: Monday, 27 July 2026 17:32 
To: Perino PA <perinopa@MPC.LAW.ZA> 
Cc: Lizemarie <lizemarie@planningspace.co.za>; Thando Matika <tmatika@knysna.gov.za>; Director 
Planning <directorplanning@knysna.gov.za>; Hennie Smit <hsmit@knysna.gov.za>; melanie gosling 
<melanie.gosling@gmail.com>; NCOA Chairperson <chairperson@noetzie.co.za>; Liesl Bailey 
<lbailey@knysna.gov.za>; Buziwe Mjamba <bmjamba@knysna.gov.za>; Anita Strydom 
<astrydom@knysna.gov.za> 
Subject: [inbox]APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA - 23 JUNE 
2026 

  

Dear Mr Pama 

  

See attached correspondence, with Annexure, for your attention. 

  

Yours sincerely 

  

Marius Botha 

  

 

  

335 Watsonia Avenue                      PO Box 3144                          

Boschenmeer Estate                         Paarl  

Paarl                                                     7620 

Tel: (021) 8634443 

Cell: 0827740027 
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Confidentiality note: The message is intended for the addressee only. If you are not the intended recipient 
of this message, you are notified that any distribution, use of or copying of this communication is strictly 
prohibited. If you have received the communication in error, please notify the sender immediately. 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Friday, 21 August 2026 13:06
To: Perino PA
Cc: Thando Matika; Lizemarie; Marius Botha; Director Planning; Hennie Smit; NCOA 

Chairperson; NCOA Committee Members; Buziwe Mjamba; Anita Strydom; Liesl 
Bailey; Julian Gosling

Subject: [inbox]NCOA response to PPE letter 10th August 2026 APPEAL HEARING: THE 
REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA - 23 JUNE 2026

Attachments: To Mr Pama 21Aug26.pdf; Private Parking at Noetzie River.docx

 

 
Dear Mr Pama, 
 
Attached please find the NCOA's response to PPE's letter of 10th August 2026 and two requests to 
the KM. 
 
Also attached is the comment from Mr Richard Moultrie regarding the Noetzie river properties’ 
parking and access arrangements with PPE. 
 
The NCOA will send our formal withdrawal of our objection next week. 
 
Regards, 
Melanie Gosling 
NCOA 
072 863 1425 
melanie.gosling@gamil.com 
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

 
Mosdell Pama & Cox 
Attention Mr Perino Pama: attorney appointed to represent the KM Appeal Authority. 
 
21st August 2026 
 
Re: Subdivision of Farm Noetzie 394: Appeal hearing and matters relating to 
Subdivision Plan NOET394SUB7rev1 
 
 
Dear Mr Pama, 
 
The Noetzie Conservancy Owners’ Association (NCOA) is responding to the letter sent to you, 
and copied to us, by Mr Marius Botha, lawyer for the applicant Pezula Private Estate Pty Ltd, 
on 10th August 2026. 
 
We include two requests to the KM. 
 

1. The NCOA will send our formal withdrawal of objection letter next week. 
 

2. Utilities Servitude 
 

(a) We wish to correct Mr Botha’s statement of 10th August regarding our request that 
the electricity servitude be extended from erf 20379 to erf 20361 to include an existing 
electricity connection. He said:  “The agreement never formed part of the subdivision 
application and has never been raised before.” 
 
That is not correct. 
The NCOA raised this in our objection in September 2021, which is on page 47 of the 
bundle submitted to the Appeal Authority on 23 June 2026. 
The owner of erf 20361, André Steyn, raised this in his own objection in September 
2021, and attached a Google map where he marked the existing electricity connection 
running from erf 20379 to his property erf 20361.  
The KM records Mr Steyn’s objection on page 5 of the bundle submitted to the Appeal 
Authority. 
 
(b) It is our understanding that KM must issue a Section 53 Compliance Certificate 
before registration with the Deeds Office, which cannot be done if there is an 
unresolved, unprotected, encroaching service line in the subdivided parcel. 
 
(c) The NCOA confirms that the electricity connection from erf 20379 to erf 20361 has 
been in place at least since 2006, when Pezula Private Estate was running a B&B from 
Montrose Castle on erf 20361.  
This electricity connection was in place when Mr Steyn bought erf 20361 in 2017. 
 
(d) Note that the entire bundle of documents relating to this matter was before the 
Municipal Appeals Authority, which is clear from the agenda for the appeal hearing of  
23rd June 2026, and as such, the authority is not restricted to considering matters only 
raised in the appeal. 
 
(e) Section 51 of the Spatial Planning and Land use Management Act (SPLUMA) gives 
the Municipal Appeal Authority the power to impose binding conditions of approval - 
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

even if the appellant and applicant have reached a private settlement agreement – as 
land use planning is a statutory public law process not a private civil matter. A private 
agreement does not take away this authority. 
 

 
3. SIGNAGE 

 
We ask that the KM instruct the relevant department that signs indicating access to the 
public pedestrian servitude to the Municipal Steps be erected both in the car park and 
next to the locked gate across this access route.  
Municipal signage indicating beach access is required by the Integrated Coastal 
Management Act and the by the Municipality’s 2024 draft bylaw on coastal 
management. 

 
4. Recording: 

 
We request a copy for our records of the transcript by the court official of the meeting 
of the parties on 23rd June 2026. 

 
Kind regards 
 

 
 
Nick Taylor 
 
Chairman NCOA 
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Below is comment from NOCA member Richard Moultrie regarding the private 
parking access arrangements negotiated between Noetize river properties 
owners and Pezula Private Estate Pty Lts (PPE). 

 
 
i)                  Paragraph (b) of Mr Botha’s letter dated 10 August 2026 
(responding to para 2(b) of NCOA’s letter of 3 August) is 
uncontroversial (though it should, of course, be noted for the sake 
of accuracy that Diagram 4926/83 stipulates that line jk “represents 
the south-western boundary” of the existing road servitude); and 
  
(ii)                The draft subdivision plan “NOET394SUBrev1” dated 17 
July 2026 and the “Endorsed Plan” stamped by KM on 10 June 
2024 both appear to accurately reflect the parking and access 
arrangements for the river properties as agreed with PPE. 

  
 
21st August 2026 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Monday, 31 August 2026 08:40
To: Perino PA; Thando Matika; Marius Botha
Cc: Director Planning; Lizemarie; Hennie Smit; NCOA Committee Members; NCOA 

Chairperson; Buziwe Mjamba; Anita Strydom; Lulamile Mapholoba; Liesl Bailey
Subject: [inbox]NOCA letter
Attachments: To Mr Pama 30Aug26.pdf

 
 
  
Dear Mr Pama, Mr Mayor and Mr Botha, 
  
  
Please see the attached correspondence from the Noetzie  
Conservancy Owners’ Association (NCOA). 
  
Kind regards, 
  
Melanie Gosling 
NCOA 
072 863 1425  
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NCOA Committee 2026: Nick Taylor (Chairman), Sabrina Gosling (Vice Chair, Municipal liaison), Richard 
Robinson (Treasurer), Alan Blem (Security), Carel van Gend (IT), Alice Fabian-Williams (Secretary), Simon 

van Gend (Newsletter), Wendy Dewberry (Conservation) 

 
30 August 2026 
 
Mosdell Pama & Cox 
Attention Mr Perino Pama: attorney appointed to represent the KM Appeal Authority. 
 
Dear Mr Pama 
 
Re: Subdivision of Farm Noetzie 394: Appeal hearing and matters relating to 
Subdivision Plan NOET394SUB7rev1 
 
This is to inform you that the Noetzie Conservancy Owners’ Association (NCOA) is 
taking legal advice about the correct steps to take when withdrawing our appeal, to 
ensure that the agreement reached is legally binding on all parties and on any 
future owners of the subdivided Portion A. 
 
We will do this as quickly as possible. 
 
Kind regards, 
 

 
 
Nick Taylor 
 
Chairperson: NCOA 
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Liesl Bailey

From: Marius Botha <marius@mhblaw.co.za>
Sent: Wednesday, 09 September 2026 15:55
To: Perino Pama
Cc: Hennie Smit; Guan Potgieter; Lizemarie
Subject: APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA

Dear Mr Pama 
 
We refer to our telephone conversaƟon of yesterday, 08 September 2026. 
 
We confirm that we requested that we have a virtual meeƟng with you and Mr Hennie Smit of the Knysna 
Municipality to discuss certain aspects raised by Mr Smit with Ms Lizemarie Botha of Planning Space pertaining to 
the above applicaƟon. 
 
We further confirm that you suggested that a “Without Prejudice” meeƟng be convened which includes yourself, Mr 
Smit, as well as the Legal Advisor of the Knysna Municipality.  
 
We confirm that this is in order and we request that you kindly provide us with three alternaƟve dates and Ɵmes in 
order to convene such virtual meeƟng. From the Applicant’s side it will be the writer, adv Potgieter and Ms Botha. 
 
As this maƩer has been delayed for a considerable period of Ɵme we request that the meeƟng take place as soon as 
possible. 
 
We look forward to hearing from you. 
 
Yours sincerely 
 
Marius Botha 
 

 
 
335 Watsonia Avenue                      PO Box 3144                          
Boschenmeer Estate                         Paarl  
Paarl                                                     7620 
Tel: (021) 8634443 
Cell: 0827740027 
  
Confidentiality note: The message is intended for the addressee only. If you are not the intended recipient of this 
message, you are notified that any distribution, use of or copying of this communication is strictly prohibited. If you 
have received the communication in error, please notify the sender immediately. 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Monday, 31 August 2026 11:50
To: Perino PA; Thando Matika; Marius Botha
Subject: [inbox]Re: NOCA letter

Further to the email below:  
\Would the KM or the applicant be willing to record the details of the agreement in a legally-binding 
document on current and future owners that both parties can sign? 
 
On Mon, Aug 31, 2026 at 8:39 AM melanie gosling <melanie.gosling@gmail.com> wrote: 

 
 
  
Dear Mr Pama, Mr Mayor and Mr Botha, 
  
  
Please see the attached correspondence from the Noetzie  
Conservancy Owners’ Association (NCOA). 
  
Kind regards, 
  
Melanie Gosling 
NCOA 
072 863 1425  
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Friday, 11 September 2026 08:57
To: Perino PA; Thando Matika; Marius Botha; Lizemarie; Director Planning; Hennie Smit; 

Lulamile Mapholoba; Collab@knysna.gov.za
Cc: bjamba@knysna.gov.za; Anita Strydom; NCOA Chairperson; NCOA Committee 

Members
Subject: [inbox]NCOA legal advice: Noetzie Conservancy Owners' Association Letter
Attachments: DOC026.pdf

 
Good day all, 
 
Please see the attached legal advice obtained by the Noetzie Conservancy Owners' Association. 
 
Regards, 
Melanie Gosling 
for NCOA chair 
 
0728631425 
melanie.gosling@gmail.com 
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11/09/2026                                           
                   
 

Mosdell Pama & Cox Inc 

6 High street, Plettenberg Bay 

Reference : Perino Pama PP4819 

KNYSNA MUNICIPALITY: 

SUGGESTED WAY FORWARD FOR THE APPEAL IN RELATION TO THE APPLICATION FOR 

SUBDIVISION AND CLOSURE OF PUBLIC OPEN SPACES: THE REMAINING EXTENT OF 

THE FARM NOETZIE NUMBER 394 

Applicant: VPM Planning CC (Ms. L Botha/Lundikazi Khupiso) 

  Advocate G Potgieter 

  Attorney M Botha 

Appellant: M and J Gosling – Noetzie Conservancy 

Application Property Details: The Remaining Extent of the Farm Noetzie 394 

Title deed: T106352/2000 

BACKGROUND AND CHRONOLOGY OF THE MATTER 

Remainder of the Farm Noetzie No. 394, Knysna 

Subdivision, Appeal and Appeal Authority Hearing 

INTRODUCTION 

1. This matter concerns the subdivision of the Remainder of the Farm 

Noetzie No. 394, Knysna ("the property"), owned by Pezula Private 

Estate (Pty) Ltd ("Pezula" or "PPE"), the conditions of approval imposed 

by the Knysna Municipality relating to public access to the beach, 

public parking, river management and fire risk management, and the 

appeal lodged against those conditions by the Noetzie Conservancy 

Owners' Association ("NCOA"). The background below is set out 

chronologically with reference to the contemporaneous documents, 

including the 2002 agreement between NCOA and Pezula, the 

Planning Tribunal's decision letter of 21 January 2025, the 

correspondence chronology compiled by the Municipality's attorneys 

(Mosdell Pama & Cox Inc) dated 19 February 2026 and the Minutes of 

the Appeal Authority's oral hearing of 23 June 2026. 

BACKGROUND PRIOR TO THE 2024 SUBDIVISION DECISION (2002–2021) 

2. The relationship between NCOA and Pezula in respect of the 

development of the property is longstanding. On 28 August / 3 

September 2002 (NCOA signing at Johannesburg, PPE signing at 
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Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

2 

Knysna), NCOA and Pezula concluded a written agreement in terms 

of which NCOA withdrew its objections to Pezula's then-proposed 

rezoning and subdivision of the property, in exchange for various 

undertakings by Pezula. These included, in clause 6, an undertaking to 

resolve outstanding access, encroachment, easement and other 

infringement issues with Noetzie property owners; that any future 

development of the "Noetzie Infill" area would proceed only in 

accordance with the scheme regulations annexed to the agreement; 

and that open space areas would not be sold, alienated, further 

subdivided or rezoned for a period of 20 years without the required 

process. 

3. Pursuant to that agreement, the Regional Structure Plan amendment, 

rezoning and subdivision of the Farm Noetzie No. 394 (the "Pezula 

approvals") were granted on 19 November 2002 and 10 April 2003 

respectively. 

4. In 2006, PPE terminated the 1981 parking lease and closed the 

pedestrian "strip road". A member of the public brought a successful 

urgent application against PPE (case number 03670/06), and the 

Court ordered that free and unfettered public access across the 

municipal steps and the strip road be immediately restored — an early 

judicial confirmation of the public's access rights over this part of the 

property. 

5. On 11 September 2008, the Municipality approved a subdivision of a 

portion of the Remainder of Farm Noetzie 394, subject to conditions 

including the protection of beach and parking access. That approval 

subsequently lapsed. 

6. On 6 May 2011, approval was granted for the registration of access 

servitudes over Portion 78 of the Farm Noetzie No. 394, Erf 13493, 

Knysna, and Erf 13494, Knysna. 

7. On 18 May 2021, VPM Planning CC (Ms. Lundikazi Khupiso), on behalf 

of Pezula, lodged the application for subdivision and closure of public 

open spaces, and for the registration of servitudes, in relation to the 

Remaining Extent of the Farm Noetzie No. 394 (Application No. 2534) 

— essentially seeking to reinstate the lapsed 2008 subdivision 

approval. A pre-application meeting had been held on 29 October 

2020, at which the Municipality recommended, among other things, 
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Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 
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that the road closure and subdivision applications be submitted 

separately, that servitudes exempted under section 24 of the By-Law 

be indicated on the subdivision plan rather than form part of the 

formal application, and that an aerial photograph reflecting the 

applications and exempted servitudes be provided. 

8. Public participation on the application ran from 5 August 2021 to 13 

September 2021 (by press notice, gazette, site notice, ward councillor 

notices and notices to community organisations), and drew a total of 

13 comments. NCOA's written objection, lodged on 13 September 

2021, raised eight specific requirements: (i) compliance with condition 

6 of the 2003 record of decision (at least 500 HA to be retained as 

private open space); (ii) revision of the plan to show the public 

thoroughfare extending the full length reflected on the 1915 General 

Plan for Noetzie, from Erf 20328 to Erf 20359, rather than only from Erf 

20330; (iii) clarification of the 152 HA figure in the applicant's 

memorandum and confirmation that the existing public parking area 

was properly reflected; (iv) provision for the free movement of animals 

through the Eastern Heads Noetzie Coastal Corridor; (v) a fire 

management plan, including controlled burns and membership of the 

Southern Cape Fire Association, following the 2017 fires; (vi) refusal of 

any private (as opposed to public) right of way, together with a 

proposed land swap to avoid loss of public land, referencing the 2006 

court order (case 03670/06) requiring the road and steps to be 

reopened; (vii) provision for CCTV access infrastructure; and (viii) a 

condition prohibiting structures on the area zoned "Open Space III". 

9. Other objections and comments were received from, among others: 

Councillor C Croutz (Chief Whip of the ANC and Chairperson of the 

Governance portfolio), opposing restriction of beach/fishing access; 

Mr E Brown, supporting NCOA's position and raising the absence of 

parking provision for river properties; the Oosthuizens (Erven 20358–

20359); the beneficiaries of Erf 20351 (represented by Mr A Sandberg); 

Mr C Spies, raising concerns about an unlawful gate at Grane Way 

and compliance with section 14 of the Municipal Finance 

Management Act; Mr A Steyn (Erf 20361), objecting to closure of the 

public place, asserting that Portion A was in current use as a parking 

area, and seeking extension of the water/electricity servitude serving 

Erf 20379 to Erf 20361 based on an existing connection; Mr J 

Metelerkamp, concerned that the municipal steps would come to a 

dead end; Cardona Investments 397 (Pty) Ltd (Erven 20354–20356), 

supporting the principle but noting unresolved river-property parking 
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arrangements under clause 6 of the 2002 Agreement; Mr H Otto (Erf 

20349), seconding NCOA and Cardona and proposing a future site-

development-plan condition; and Ms. A Nicolson and Mr T Jones (Erf 

20339), questioning the need for the application absent any 

development proposal. Support was received from Mr J Lubbe of 

Danistan Investments (Pty) Ltd (Erf 20376). 

10. Internal and external department comments included: Environmental 

Services (2 September 2021), no objection provided no construction 

was involved; the Technical Services Directorate (27 August 2021), 

requiring unrestricted two-way access and a vehicle turning space, 

and recording that no parking needed to be accommodated; 

SANParks, seeking clarity on management of the open space, 

objecting to fencing, and requesting a site visit to confirm long-term 

conservation outcomes; and the (Provincial) Department of 

Environmental Affairs and Development Planning, raising no objection 

from a provincial regulatory land-use planning perspective. 

11. The applicant responded to these comments, among other things 

declining to accept the Technical Services Directorate's road-

upgrade requirement (not the landowner's responsibility), declining 

most of NCOA's requests (on the basis that the 500 ha open-space 

requirement did not apply to this portion, that the public 

thoroughfare's absence from the plan did not extinguish it, that the 

stream servitude and river-property parking were not matters for this 

application, and that the road was a municipal responsibility), while 

agreeing to pursue Southern Cape Fire Association membership and 

a fire management plan, to amend the plan to include Erf 20330 

among the servitude beneficiaries, and to reflect a recently-agreed 

resolution of access to Erf 20380. 

12. A Land Use Planning Report on the application (Application No. 2534), 

authored by Ms. LV Mniki, Town Planner, and dated 27 May 2022, was 

submitted to the Knysna Municipal Planning Tribunal. The report 

recommended that the proposed subdivision to create Portion B (± 

0.2753 ha, associated with the road realignment) be refused, and that 

the associated closure of the public place (the unmade road) also be 

refused, on the basis that the road-closure component was 

technically deficient — the applicant not having engaged the 

Municipality's Property Department under section 14 of the Municipal 

Finance Management Act, and no formal application having been 

made for amendment of the General Plan under section 15(2)(k) of 
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the then-applicable By-Law. The report recommended, however, that 

approval be granted, under section 60 of the By-Law then in force, for 

the subdivision of the Remainder of Farm 394, Noetzie, into Portion A 

(5.8654 HA) and the Remainder, generally in accordance with 

subdivision plan "NOET394SUB5" (VPM Planning, dated 19 November 

2021), subject to conditions including that the applicant not obstruct 

formal access arrangements or restrict public access to roads, ways 

and amenities (beach and parking), which were to be linked at all 

times. 

13. The Tribunal's eventual decision of 3 December 2024 approved only 

the Portion A subdivision (5.8654 HA) — consistent with the narrower 

approval recommended in the 27 May 2022 report — by reference to 

a further-revised plan, "NOET394SUB6", also dated 19 November 2021. 

The road closure and Portion B elements do not feature in the 

December 2024 decision or the subsequent appeal. The gap of some 

two and a half years between the May 2022 report and the 

December 2024 decision, and the reasons for the revision from plan 

SUB5 to plan SUB6 (both bearing the same date 19 November 2021), 

are not explained in the documents available and may warrant 

clarification. 

14. This history forms part of the factual matrix against which the current 

dispute over public access, parking, river management and fire risk 

servitudes and conditions falls to be understood: it reflects a pattern 

of negotiated agreement (2002), subsequent lapse or non-

implementation of protective conditions (2008), a public objection 

process (2021) that anticipated most of the issues later raised on 

appeal, at least one instance of public access rights being vindicated 

only through litigation (2006), and a planning recommendation (2022) 

that already declined to countenance the road-closure and Portion 

B elements ultimately excluded from the final approval. 

THE 2024/2025 SUBDIVISION DECISION AND NOTIFICATION 

15. The Knysna Municipality Planning Tribunal ("KMPT") considered Pezula's 

application for subdivision of the property at a meeting held on 3 

December 2024, and unanimously resolved to grant approval, in terms 

of section 60 of the Knysna Municipality By-Law on Spatial Planning 

and Land Use Management, 2021 ("the By-Law"), for the subdivision of 

239 / 275



                  

11/09/2026                                        

 

Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

6 

the Remainder of Farm 394, Noetzie, into Portion A (5.8654 ha) and the 

Remainder. 

16. The approval was granted subject to conditions imposed in terms of 

section 66 of the By-Law. Of particular relevance: condition 2(c) 

recorded that the applicant's attention was specifically drawn to the 

conditions of approval in Annexure C of 2008 (v) and (vii), which 

provide for access to the beach area and parking, and require that 

the landowner secure such access by way of servitudes; and 

additional information items required a River Management Plan (item 

4(a)), an Invasive Plant Management Plan (item 4(b)) and a Fire Risk 

Management Plan (item 4(c)), each to be approved and 

implemented to the satisfaction of the relevant authority. 

17. The Tribunal's decision was communicated to NCOA (c/o Ms Melanie 

Gosling) by way of a written decision letter dated 21 January 2025 

(received 23 January 2025), issued by Mr JH Smit, Manager: Land Use 

Management. The letter recorded the rationale for the approval — 

including that it would not compromise public access to amenities 

such as the beach, parking and related open spaces, provided 

suitable access arrangements were in place — and advised NCOA of 

its right, in terms of section 79(2) of the By-Law, to appeal the decision 

to the Appeal Authority within 21 days. 

NCOA'S APPEAL AND ITS GROUNDS 

18. On 10/11 February 2025, NCOA, represented by its chairperson Mr 

Nick Taylor, lodged an appeal against three specific elements of the 

Tribunal's decision — condition 2(c), item 4(a) and item 4(c) — while 

not appealing the approval of the subdivision itself. The grounds of 

appeal, as recorded in the draft Appeal Authority decision 

document, were as follows. 

18.1. Ground 1 (condition 2(c) — public access and public parking 

servitudes): NCOA contended that servitudes are only legally 

enforceable once registered and a servitude certificate 

issued, that no evidence had been provided that the required 

servitudes had in fact been registered, and that they must be 

registered prior to subdivision to bind current and future 

owners. The servitudes identified by NCOA as outstanding 

included pedestrian and vehicular access down the Old 

240 / 275



                  

11/09/2026                                        

 

Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

7 

Wagon Road (Minor Road 3); pedestrian access down the 

private road (to Erf 20379) to the municipal steps; road access 

to Erf 20380 (the historic Pezula Castle); a servitude to the 

western beachfront properties, including Erf 20330, said to 

have been omitted from the application; the public passage 

at the beach between Erf 20330 and Erf 20375; and the existing 

public parking area, said to have been in continuous public 

use since the early twentieth century. 

18.2. Ground 2 (item 4(a) — river management): NCOA submitted 

that the condition was inadequate, contending that the river 

crossing the western section of the property had previously 

been unlawfully diverted, causing erosion and land loss to Erf 

20330, that unauthorised weirs had been constructed on it, 

and that abstraction and other upstream activities affected 

downstream owners. NCOA submitted that the condition 

failed to provide for an integrated River Management Plan to 

maintain the river in an ecologically sound condition, to secure 

the participation of all riparian owners in preparing and 

implementing such a plan, or to secure registered access rights 

for riparian landowners by way of a stream servitude. 

18.3. Ground 3 (item 4(c) — fire risk management): NCOA submitted 

that the condition was inadequate given that Noetzie is in a 

high wildfire-risk zone, that four of the then thirty houses at 

Noetzie were destroyed in the June 2017 fires, that there is no 

municipal water supply or fire hydrants at Noetzie, and that the 

land proposed for subdivision constitutes the largest portion of 

the Noetzie Conservancy. NCOA submitted that an integrated 

Fire Risk Management Plan should be a condition of approval, 

developed in consultation with the Municipality, the Southern 

Cape Fire Association ("SCFA") and NCOA, compliant with the 

Conservation of Agricultural Resources Act, with the 

landowner and successors in title required to become 

members of the SCFA. 

19. It is noted that the oral hearing that ultimately took place on 23 June 

2026 addressed, on the documentary record available, only the 

Ground 1 servitude and parking dispute. 

E. THE DISPUTE OVER THE APPEAL'S VALIDITY (FEBRUARY 2025 – FEBRUARY 2026) 
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20. What followed the lodging of the appeal was a protracted and, on 

the documentary record, contested process, marked by (i) conflicting 

municipal positions on the validity of the appeal, starting with the 

applicant's planner's objection to validity (3 March 2025) and the 

municipal Appeal Report's recommendation that it be deemed 

invalid without an oral hearing (15 March 2025); (ii) repeated 

rescheduling of the oral hearing of the appeal (from 4 June 2025, to 

15 August 2025, to 25 September 2025, to 20 October 2025, to 12 

February 2026, before the appeal was in fact heard on 23 June 2026); 

and (iii) an internal dispute within the Municipality as to whether, and 

by whom, a decision had been taken that NCOA's appeal was 

invalid. This is addressed in detail in the chronology at Section F below. 

21. That internal dispute culminated in a letter from the Executive Mayor 

to Pezula's attorney, Mr Marius Botha, dated 11 February 2026, 

confirming that the determination by Mr Smit that NCOA's appeal was 

invalid had been made outside the scope of his delegated authority, 

that it was accordingly a procedurally irregular and unlawful 

administrative act, and that the appeal would therefore be referred 

to the delegated Appeal Authority for consideration on the merits. An 

oral hearing was then convened for 12 February 2026, which did not 

proceed to a substantive determination; the appeal was ultimately 

heard on 23 June 2026. 

DETAILED CHRONOLOGY 

22. The table below sets out the detailed chronology of events, compiled 

with reference to the contemporaneous correspondence and 

documents identified above, including the background recorded in 

the draft Appeal Authority decision of 8 September 2026. 

 

Date Event 

28 August / 3 

September 2002 

The Noetzie Conservancy Owners' Association ("NCOA") 

and Pezula Private Estate (Pty) Ltd ("PPE"), the registered 

owner of the Remainder of the Farm Noetzie No. 394, signed 

an agreement (NCOA signing at Johannesburg, PPE signing 

at Knysna) in terms of which NCOA withdrew its objections 

to PPE's proposed rezoning and subdivision of the property, 

subject to undertakings by PPE, including (clause 6) an 

undertaking to resolve outstanding access, encroachment, 
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easement and other infringement issues with Noetzie 

property owners, that the "Noetzie Infill" area would be 

developed only in accordance with an annexed scheme, 

and that open space areas would not be sold, alienated, 

subdivided or rezoned for 20 years. 

19 November 

2002 / 10 April 

2003 

The Regional Structure Plan amendment, rezoning and 

subdivision of the Farm Noetzie No. 394 (the "Pezula 

approvals") were granted. 

2006 PPE terminated the 1981 parking lease and closed the 

pedestrian "strip road". A member of the public brought a 

successful urgent application against PPE (case number 

03670/06), and the court ordered that free and unfettered 

public access across the municipal steps and the strip road 

be immediately restored. 

11 September 

2008 

The Municipality approved a subdivision of a portion of the 

Remainder of Farm Noetzie 394, subject to conditions 

including the protection of beach and parking access. This 

approval subsequently lapsed. 

6 May 2011 Approval was granted for the registration of access 

servitudes over Portion 78 of the Farm Noetzie No. 394, Erf 

13493, Knysna, and Erf 13494, Knysna. 

29 October 2020 A pre-application meeting was held at which the 

Municipality recommended, among other things, that the 

road closure and subdivision applications be submitted 

separately, and that servitudes to be exempted under 

section 24 of the then-applicable By-Law be indicated on 

the subdivision plan rather than form part of the formal 

application. 

18 May 2021 VPM Planning CC (Ms. Lundikazi Khupiso), on behalf of 

Pezula Private Estate (Pty) Ltd, lodged the application (No. 

2534) for subdivision and closure of public open spaces, and 

for the registration of servitudes, in relation to the Remaining 

Extent of the Farm Noetzie No. 394, essentially seeking to 

reinstate the lapsed 2008 subdivision approval. 

5 August – 13 

September 2021 

Public participation on the application was undertaken 

(press, gazette, site notice, ward councillor and community 

organisation notices), drawing 13 valid comments. NCOA's 

written objection, lodged on 13 September 2021, raised 
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eight specific requirements concerning open space 

retention, the extent of the public thoroughfare, clarification 

of area calculations, wildlife corridor access, fire 

management, refusal of a private (as opposed to public) 

right of way, CCTV infrastructure, and a no-structures 

condition on "Open Space III". Further comments/objections 

were received from Councillor C Croutz, Mr E Brown, the 

Oosthuizens, the beneficiaries of Erf 20351, Mr C Spies, Mr A 

Steyn (Erf 20361), Mr J Metelerkamp, Cardona Investments 

397 (Pty) Ltd, Mr H Otto, and Ms. A Nicolson and Mr T Jones 

(the latter group raising concerns broadly anticipating the 

grounds later raised on appeal); support was received from 

Mr J Lubbe (Danistan Investments (Pty) Ltd). 

27 August – 2 

September 2021 

Internal and external department comments were 

received: the Technical Services Directorate (27 August 

2021) required unrestricted two-way access and a turning 

space, and recorded that no parking needed to be 

accommodated; Environmental Services (2 September 

2021) raised no objection provided no construction was 

involved; SANParks queried management of the open 

space and objected to fencing; and the Department of 

Environmental Affairs and Development Planning raised no 

provincial regulatory objection. 

27 May 2022 A Land Use Planning Report on Application No. 2534, 

authored by Ms. LV Mniki, Town Planner, was submitted to 

the Knysna Municipal Planning Tribunal. It recommended 

refusal of the proposed subdivision to create Portion B (± 

0.2753 ha) and of the associated closure of the public place 

(unmade road), as technically deficient, but 

recommended approval, under section 60 of the then-

applicable By-Law, of the subdivision of the Remainder of 

Farm 394, Noetzie, into Portion A (5.8654 ha) and the 

Remainder, generally in accordance with subdivision plan 

"NOET394SUB5" (VPM Planning, dated 19 November 2021). 

3 December 

2024 

The Knysna Municipality Planning Tribunal ("KMPT"), at a 

meeting held on this date, unanimously resolved to grant 

approval, in terms of section 60 of the Knysna Municipality 

By-Law on Spatial Planning and Land Use Management 

(2021), for the subdivision of the Remainder of Farm 394, 

Noetzie, into Portion A (5.8654 ha) and the Remainder. The 
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approval was granted subject to conditions imposed under 

section 66 of the By-Law, including that the subdivision plan 

be generally in accordance with plan "NOET394SUB6" (VPM 

Planning, dated 19 November 2021), that the landowner's 

attention was drawn to the conditions of approval in 

Annexure C of 2008 (v) and (vii) requiring the landowner to 

secure, by way of servitudes, public access to the beach 

and public parking (condition 2(c)), and additional 

information items requiring a River Management Plan (item 

4(a)), an Invasive Plant Management Plan (item 4(b)) and a 

Fire Risk Management Plan (item 4(c)). 

21 January 2025 

(received 23 

January 2025) 

The Manager: Land Use Management, Mr JH Smit, issued the 

Municipality's written decision and conditions of approval to 

NCOA (c/o Ms. Melanie Gosling), together with notification 

of the right of appeal to the Appeal Authority under section 

79(2) of the By-Law, to be lodged within 21 days of 

notification. 

10/11 February 

2025 

NCOA, represented by its chairperson Mr Nick Taylor, 

lodged an appeal against three specific elements of the 

decision: condition 2(c) (public access and parking 

servitudes), item 4(a) (river management) and item 4(c) (fire 

risk management). NCOA's central contentions were that 

the required servitudes must be registered prior to 

subdivision to be legally binding and enforceable, and that 

the river management and fire risk management provisions 

were inadequate. NCOA did not appeal the approval of 

the subdivision itself. 

11 February 2025 Mr Hennie Smit advised Ms. Gosling by email that the appeal 

had been captured on the municipal system and that its 

validity would be confirmed shortly. 

3 March 2025 Two things occurred on this date: (i) Mr Smit confirmed by 

email to Ms. Gosling that the appeal was valid; and (ii) the 

applicant's planner, Planning Space, responded to the 

appeal on behalf of Pezula, submitting that it was 

procedurally invalid under section 80(2) of the By-Law for 

failing to set out valid grounds, a factual or legal basis, or 

new issues for consideration, and, on the merits, that 

servitude registration occurs simultaneously with subdivision 

registration as a matter of standard legal process, and that 
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the river and fire risk management provisions fell outside the 

Municipality's jurisdiction or were pre-existing obligations of 

the landowner. 

15 March 2025 Mr H Smit, Manager: Land Use Management, completed 

and submitted to the Appeal Authority a formal Appeal 

Report on NCOA's appeal (Application No. 2534). The report 

recorded NCOA's appellant as Mr Nick Taylor; noted that 

the original application had drawn 12 valid comments 

(including three letters of support) during public 

participation; summarised the three grounds of appeal 

(condition 2(c), item 4(a), item 4(c)) and the specific 

servitudes NCOA identified as outstanding; recorded 

Planning Space's comment of 3 March 2025 that the appeal 

lacked merit and did not comply with section 80(2); and 

recommended, for the Appeal Authority's decision, (i) that 

the appeal fell within the Appeal Authority's jurisdiction 

under section 81(7)(f), (ii) that the report and supporting 

documents were adequate to determine the appeal 

without an oral hearing under section 81(1)(b)/(2), and (iii) 

that the appeal be deemed invalid under section 80(1) for 

non-compliance with section 80(2). 

22 May 2025 Mr Enrico Campher informed NCOA and other interested 

parties that an oral hearing of the appeal would take place 

on 4 June 2025. 

26 May – 2 June 

2025 

Ms. Gosling confirmed NCOA's attendance at the oral 

hearing (26 May) and thereafter advised that Mr Robby 

Robertson would represent NCOA's interests (2 June). Mr 

Campher advised the same day that he was no longer 

attached to the Planning Tribunal/Appeal Authority and 

that further enquiries should be directed to Ms. Liesl Bailey. 

2 – 3 June 2025 Mr Smit circulated a draft email (endorsed by the Acting 

Municipal Manager) stating that the hearing scheduled for 

4 June 2025 would be an internal hearing and not an oral 

hearing. Ms. Gosling responded that NCOA had received 

no formal communication precluding public submissions 

and queried the position; she had by then already travelled 

from Cape Town to Knysna to attend. The Municipal 

Manager maintained that the hearing would be internal, 

this being a matter for the Appeal Authority. 
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4 June 2025 NCOA and the Welbedacht Homeowners’ Association 

attended at the municipal offices for the scheduled 

hearing. An official (Ms. Kirsty Hofhuis) advised that the 

Executive Mayor had postponed the meeting and that no 

new date had been given. Later that day, the Director: 

Planning confirmed by email that the meeting had been 

postponed on the Executive Mayor's directive, with an 

alternative date to follow. 

10 July 2025 An (internal) meeting was held at which the appeal was 

considered. 

11 July 2025 Ms. Gosling emailed the Mayor enquiring when the appeal 

would be heard, noting no communication since 4 June. 

The Mayor asked Mr Smit to respond, and Mr Smit advised 

Ms. Gosling that the appeal had been presented to the 

Appeal Authority at the meeting the previous day and that 

a decision would follow shortly. 

6 August 2025 Ms. Bailey invited the parties, including NCOA and Mr Smit, 

to an oral hearing set down for 15 August 2025. 

8 August 2025 NCOA confirmed in writing that the appeal had the support 

of its committee. The same day, Ms. Lizemarie Botha, for 

Pezula Private Estate, requested a postponement of the 

hearing. 

14 August 2025 Ms. Bailey confirmed to Ms. Gosling that the hearing had 

been postponed. 

9 September 

2025 

Ms. Bailey advised that a new hearing date of 25 September 

2025 had been set, with the agenda to follow. 

23 September 

2025 

Ms. Buhlebenkosi Koti advised that the hearing had again 

been postponed, owing to the unavailability of key 

municipal officials. 

30 September – 

10 October 2025 

Ms. Bailey advised that the hearing had been re-set for 20 

October 2025 (30 September); Ms. Gosling confirmed 

NCOA's attendance (10 October). 

14 – 17 October 

2025 

Mr Smit advised Ms. Gosling that the validity of the NCOA 

appeal first had to be clarified administratively, describing 

this as an administrative act (14 October). A series of emails 

followed in which Mr Smit initially stated that the matter was 

"finalised" and the appeal invalid for failing to identify the 
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grounds on which the decision-maker was said to have 

erred (15 October, 16:16), then stated that the Appeal 

Authority had not in fact decided the question of validity, 

characterising it instead as an administrative decision (16 

October, 16:31). Ms. Bailey's transmission of the minutes of 

the 10 July 2025 meeting (16 October, 09:40) recorded no 

decision that the appeal was invalid. On 17 October 2025, 

Mr Smit informed Ms. Gosling that he held delegated 

authority to determine the validity of the appeal, that his 

decision (that the appeal was invalid) was functus officio, 

and that it could be set aside only by a court. 

20 October 2025 Ms. Gosling wrote to the Mayor setting out the chronology 

of events and recording that NCOA would lodge a formal 

complaint if the appeal was not restored to the agenda. 

4 – 8 December 

2025 

The Municipality gave notice inviting Mr Marius Botha (for 

Pezula) to an oral hearing set down for 8 December 2025. 

Mr Botha responded (5 December) objecting that the 

proceedings were ultra vires. 

19 January 2026 Mr Botha again wrote to the Municipality objecting to the 

ultra vires nature of a further proposed oral hearing set down 

for 29 January 2026. 

11 February 2026 The Executive Mayor wrote to Mr Botha confirming that Mr 

Smit's determination that the NCOA appeal was invalid had 

been taken outside his delegated powers, that the 

determination was accordingly a procedurally irregular and 

unlawful administrative act, and that the matter would be 

referred to the delegated Appeal Authority for 

consideration. 

12 February 2026 An oral hearing before the Appeal Authority (the Executive 

Mayor) was convened for this date, with the appeal listed 

as the sole substantive item on the agenda, notwithstanding 

the 15 March 2025 Appeal Report's recommendation that it 

be decided without an oral hearing. Mr Botha responded 

on this date, objecting to the fairness of the proceedings. 

The hearing convened for 12 February 2026 did not proceed 

to a substantive determination; the appeal was ultimately 

heard on 23 June 2026 (see below). 
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23 June 2026 The appeal was heard on an oral basis by the Knysna 

Municipal Appeal Authority in the Council Chambers, 

Knysna Municipal Offices, commencing at 14:00, before the 

Executive Mayor, Mr TC Matika, as Chairperson, together 

with the Acting Municipal Manager (Mr BM Ngubo), the 

Director: Planning & Development (Ms. A Dunywa) and the 

Manager: Land Use Management (Mr H Smit), with Ms. L 

Bailey as administrator. NCOA was represented by Ms. M 

Gosling and Mr JB Gosling; the Municipality by its legal 

representative, Mr P Pama; and Pezula Private Estate by Mr 

M Botha and Adv G Potgieter. 

29 June 2026 L Botha of Planning Space sent a final and amended 

subdivision and servitude plan (Plan number NOETSUB7) 

2 July 2026 Ms. Gosling acknowledged receipt, on NCOA's behalf, of 

the final subdivision and servitude plan that Pezula's planner 

(Ms. Lizemarie, of Planning Space) had circulated on 29 

June 2026 as the plan agreed at the appeal hearing, and 

confirmed that NCOA would respond formally in due 

course. 

10 July 2026 Ms. Gosling explained (10:59) that, because the circulated 

document was a new plan that had not previously been 

tabled before the Tribunal, NCOA had circulated it to its 

committee and to those members who had made oral 

submissions to the Tribunal, for their input, and that a formal 

response would follow. Later the same day (12:22), in an 

email headed “Some inaccuracies/errors in plan”, she 

clarified that NCOA had agreed to the proposals discussed 

at the hearing but not that the circulated document was 

the final plan, that amendments were needed and that an 

amended plan would be circulated before submission to 

the Municipality, and that NCOA had identified 

inconsistencies and inaccuracies (including an incorrect erf 

number and date), stating that “KM cannot approve it as it 

stands now with errors and inaccuracies”. 

3 August 2026 Ms. Gosling transmitted NCOA's written response to a letter 

of 27 July 2026 from Pezula's attorney, Mr Marius Botha, 

concerning plan NOET394SUB7rev1, recording that Pezula 

had rejected NCOA's request to be notified directly of any 

future proposed changes to the temporary parking 
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servitude, and asking that the Municipality instead make 

direct notification to NCOA a condition. 

4 August 2026 Ms. Gosling corrected an error in that response: point 10(e), 

concerning a utilities servitude, should have recorded an 

existing electricity connection running from Erf 20379 to 

supply Erf 20331 and Erf 20361 (Montrose Castle, owned by 

Mr Andre and Ms. Nicolette Steyn), who had confirmed the 

connection's existence and asked that the relevant 

servitude be extended to allow it to continue. 

12 August 2026 Ms. Gosling asked Mr Pama to allow NCOA a few further 

days to respond to a response received from Pezula, noting 

that she had forwarded it to NCOA members who had 

made oral submissions to the Tribunal and were familiar with 

the matter. 

21 August 2026 Ms. Gosling transmitted NCOA's response to a letter from 

Pezula dated 10 August 2026, together with two further 

requests to the Municipality and a comment from Mr 

Richard Moultrie concerning parking and access 

arrangements between the Noetzie river properties and 

Pezula. She recorded that NCOA would send its formal 

withdrawal of its objection “next week”. 

31 August 2026 Ms. Gosling forwarded further correspondence from NCOA 

to Mr Pama, the Executive Mayor and Mr Botha (08:40); the 

content of that correspondence is not otherwise detailed in 

the record available. Later the same day (11:50), she 

followed up to ask whether the Municipality or Pezula would 

be willing to record the terms of the agreement reached in 

a legally binding document, signed by both parties and 

binding on current and future owners of the property. 

9 September 

2026 

HDRS sent the attached letter on behalf of the Noetzie 

Conservancy Owner’s Association 

THE ORAL HEARING OF 23 JUNE 2026 AND ITS OUTCOME 

23. The appeal was ultimately heard on an oral basis by the Knysna 

Municipal Appeal Authority on 23 June 2026, in the Council Chambers 

at the Knysna Municipal Offices, commencing at 14:00. The Appeal 

Authority was chaired by the Executive Mayor, Mr TC Matika, and 

included the Acting Municipal Manager (Mr BM Ngubo), the Director: 
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Planning & Development (Ms. A Dunywa) and the Manager: Land Use 

Management (Mr H Smit), with Ms. L Bailey acting as administrator. 

NCOA was represented by Ms. Melanie Gosling and Mr JB Gosling; the 

Municipality was represented by its legal representative, Mr Perino 

Pama; and Pezula was represented by Mr Marius Botha and Adv G 

Potgieter. 

24. At the hearing, Adv Potgieter, for Pezula, referred the Appeal 

Authority to the appeal as lodged and to condition 2(c) of the 

subdivision approval, and submitted that, on a proper reading of the 

applicable legislative framework (including section 20 of the By-Law), 

the servitudes securing public beach access and parking could not 

be registered prior to subdivision, but had to be, and would be, 

registered simultaneously with it. He submitted further that although 

condition 2(c) did not in terms require the servitudes to be public, this 

was achieved through the subdivision plan itself. 

25. Ms Botha, for Pezula, took the Appeal Authority through the 

subdivision plan (plan "394-SUB-7"), explaining that nine servitudes 

were reflected on the plan, of which three were public: (i) a public 

access servitude following the existing "Wagon Road" route from the 

start of the Noetzie township to the beach and parking area; (ii) a 

servitude serving as both a private right of way in favour of Erf 20379 

and a public pedestrian walkway from the parking area to the public 

stairs and beach; and (iii) the parking area itself (annotation #8), 

which was recorded on the plan as a temporary servitude in favour of 

the public, providing access to and use of the existing 18 parking bays, 

subject to a condition that, should the owner of the subdivided portion 

wish in future to relocate or realign the parking, equivalent alternative 

parking would have to be provided to the satisfaction of the 

Municipality. 

26. Ms. Gosling, for NCOA, objected to the parking servitude (#8) being 

recorded as "temporary" rather than permanent, and placed on 

record NCOA's contention that the area had been used by the 

public, without interruption and without requiring permission, since at 

least the 1930s/1940s, giving rise, she submitted, to a public servitude 

by immemorial user (vetustas) under the common law, which bound 

the land automatically and independently of registration, and which 

the Planning Tribunal had, in her submission, failed properly to 

consider. 
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27. Following discussion — including a caucus between the legal 

representatives and the Chairperson's intervention — the parties 

reached agreement that: (a) the subdivision plan "394-SUB-7" would 

be submitted for approval and endorsement with an added 

annotation to servitude #8 recording that the landowner reserved the 

right to apply, through the ordinary statutory process (including public 

participation and, if necessary, review), to relocate the parking area 

in future, and that any such relocation required prior municipal 

approval; and (b) on that basis, the appeal was resolved by 

agreement, without any order as to costs. The Appeal Authority 

recorded that this outcome achieved a public servitude over the 

parking area as the default position, with any future change subject 

to due process and objection. 

28. The parties' agreement, and the resolution of the appeal on this basis 

(rather than by way of a substantive determination upholding or 

dismissing it), is recorded in the Minutes of the Appeal Authority 

hearing of 23 June 2026, which record, at paragraph 3, that (i) the 

parties agreed the appeal would be treated as resolved without an 

order as to costs; (ii) the annotation to servitude #8 would be added 

to plan 394-SUB-7 for approval and endorsement; and (iii) the meeting 

was adjourned at 15:10. 

29. The proceedings and outcome of the hearing are recorded in the 

Minutes of the Appeal Authority (23 June 2026) and are corroborated 

by the transcription of the audio recording of the hearing. 

30. It is noted that the Minutes of the 23 June 2026 hearing, and the 

transcription of the audio recording of that hearing, address and 

resolve only Ground 1 of NCOA's appeal (condition 2(c) — public 

access and public parking servitudes), as set out in Section D above. 

Neither document records any discussion, resolution, withdrawal or 

reservation of Ground 2 (item 4(a) — river management) or Ground 3 

(item 4(c) — fire risk management). The Minutes record the appeal as 

a whole as having been resolved by agreement without an order as 

to costs, but do not indicate whether that resolution was intended to 

dispose of Grounds 2 and 3 as well, or whether those grounds remain 

outstanding. This is a gap in the documentary record which should be 

clarified, including whether Grounds 2 and 3 were dealt with 

separately, abandoned, or omitted from the hearing in error. 
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NCOA'S (MS GOSLING'S) CORRESPONDENCE FOLLOWING THE 23 JUNE 2026 

HEARING 

31. Correspondence from Ms. Melanie Gosling, on behalf of NCOA, in the 

period following the 23 June 2026 hearing shows that the agreement 

recorded in the Minutes did not bring the matter to an immediate 

close. Rather, it was followed by more than two months of further 

engagement over the detail and status of the settlement, summarised 

chronologically below. 

32. On 24 June 2026, the day after the hearing, Ms. Gosling forwarded to 

Mr Pama (copied to the Executive Mayor) a research note setting out 

her view that NCOA "should not agree" to the parking area being 

registered as a temporary, rather than permanent, public servitude. 

The note contended, among other things, that: registering the 

servitude as temporary would reset any "prescriptive" claim the public 

might have; a Knysna Council resolution (referenced as 

"SF&G03/03/24") required public access, parking and ablution facilities 

at Noetzie to be secured by a permanent public servitude, failing 

which the land should be expropriated, such that a temporary 

settlement would be inconsistent with Council's mandate and could 

constitute an unauthorised (ultra vires) act by municipal officials; and 

that the public risked being left without parking once a temporary 

arrangement expired. Ms. Gosling recommended that NCOA instead 

demand a permanent, registered praedial or public servitude, 

coupled with a no-development restrictive condition confining the 

subdivided parking portion to public parking and municipal ablution 

use, and asked what exact duration was being proposed for the 

"temporary" servitude and whether the Municipality's legal team was 

actively driving the settlement negotiation. 

33. This research note appears to have been Ms. Gosling's own work 

product rather than settled legal authority, and it has not been 

independently verified against the By-Law or the Council resolution it 

cites. It is also, on its face, in some tension with the 

vetustas/prescription analysis set out in Section N below: the 

established authorities treat a public servitude as arising (if at all) by 

vetustas — immemorial user — rather than by acquisitive prescription, 

so that the framing of a temporary arrangement as "resetting the 

prescriptive clock" does not straightforwardly track that body of law. 

The point remains relevant, however, as a statement of NCOA's own 

253 / 275



                  

11/09/2026                                        

 

Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

20 

understanding of its position, and as the likely source of NCOA's 

continued resistance to treating servitude #8 as finally settled. 

34. On 29 June 2026, L Botha of Planning Space presented the final 

subdivision and servitude plan (Plan Number NOET SUB7). 

35. On 2 July 2026, Ms. Gosling acknowledged receipt, on NCOA's behalf, 

of the final subdivision and servitude plan that Pezula's planner (Ms. 

Lizemarie, of Planning Space) had circulated on 29 June 2026 as the 

plan agreed at the appeal hearing, and confirmed that NCOA would 

respond formally in due course. 

36. On 10 July 2026 (10:59), Ms. Gosling explained that, because the 

circulated document was a new plan that had not previously been 

tabled before the Tribunal, NCOA had circulated it to its committee 

and to those members who had made oral submissions to the Tribunal, 

for their input, and that a formal response would follow on the 

Monday. 

37. Later the same day (12:22), in an email headed "Some 

inaccuracies/errors in plan", Ms. Gosling clarified NCOA's position on 

the status of the plan: NCOA had agreed to the proposals discussed 

at the hearing, but not that the circulated document was the final 

plan; the parties had agreed that amendments were needed and 

that an amended plan would be circulated to all parties before 

submission to the Municipality; NCOA had not been able to read the 

plan's small print at the hearing itself, but had since identified 

inconsistencies and inaccuracies on the emailed version — including, 

she noted, basic errors such as an incorrect erf number and date — 

which NCOA's forthcoming written response would set out. She stated 

that, once approved and registered, the plan would become a legal 

and historical record and needed to be accurate, and that "KM 

cannot approve it as it stands now with errors and inaccuracies". 

38. On 3 August 2026, Ms. Gosling transmitted NCOA's written response to 

a letter of 27 July 2026 from Pezula's attorney, Mr Marius Botha, 

concerning plan NOET394SUB7rev1. She recorded that Pezula had 

rejected NCOA's request to be notified directly of any future proposed 

changes to the temporary parking servitude, and asked that the 

Municipality instead make direct notification to NCOA a condition, on 
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the basis that notices published in two Knysna newspapers would not 

reach most Noetzie residents, who live elsewhere. 

39. On 4 August 2026, Ms. Gosling corrected an error in that response: 

point 10(e), concerning an utilities servitude, should have recorded an 

existing electricity connection running from Erf 20379 to supply Erf 

20331 and Erf 20361 (Montrose Castle, owned by Mr Andre and Ms. 

Nicolette Steyn), who had confirmed the connection's existence and 

asked that the relevant servitude be extended to allow it to continue. 

40. On 12 August 2026, Ms. Gosling asked Mr Pama to allow NCOA a few 

further days to respond to a response received from Pezula, noting 

that she had forwarded it to NCOA members who had made oral 

submissions to the Tribunal and were familiar with the matter. 

41. On 21 August 2026, Ms. Gosling transmitted NCOA's response to a 

letter from Pezula dated 10 August 2026, together with two further 

requests to the Municipality and a comment from Mr Richard Moultrie 

concerning parking and access arrangements between the Noetzie 

river properties and Pezula. She recorded that NCOA would send its 

formal withdrawal of its objection "next week". 

42. On 31 August 2026 (08:40), Ms. Gosling forwarded further 

correspondence from NCOA to Mr Pama, the Executive Mayor and 

Mr Botha; the content of that correspondence is not otherwise 

detailed in the record available. Later the same day (11:50), she 

followed up to ask whether the Municipality or Pezula would be willing 

to record the terms of the agreement reached in a legally binding 

document, signed by both parties and binding on current and future 

owners of the property. 

43. On the 9 September 2026, HDRS sent the attached letter to all the 

parties involved in this matter. They point out, inter alia, that: 

43.1. They enclose Title Deed T106352/2000 for the remaining extent 

of the Farm Noetzie no 394; 

43.2. They point out that there is already a servitude road registered 

over the property in favour of the general public;  
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43.3. The existing servitudes are in favour of the general public and 

are permanent and not temporary;  

43.4. As a general rule only a court of law and not a Municipality 

acting in terms of planning legislation, can amend a public 

servitude in any manner or form; and 

43.5. an Agreement reached between parties at a meeting is not 

the proper manner to amend a condition of approval. 

LEGAL POSITION: THE TRIBUNAL AND APPEAL SYSTEM 

44. This Section summarises, at a general level, how the municipal 

planning decision-making and appeal system works under the Knysna 

Municipality Spatial Planning and Land Use Management By-Law, 

2021 ("the By-Law"), and how that system applies specifically to an 

appeal of the kind lodged by NCOA — namely, an appeal against 

particular conditions of an approved subdivision, rather than against 

the subdivision approval itself. 

45. The Municipal Planning Tribunal ("the Tribunal") is established under 

section 70 of the By-Law. Certain categories of application are 

decided by an authorised employee under delegated power 

(section 69(1)); all applications in that same category that have not 

been so delegated are decided by the Tribunal (section 69(2)); and 

an authorised employee may in any event refer a matter to the 

Tribunal (section 69(3)). The Tribunal is composed of appointed 

members with relevant planning and legal knowledge and 

experience (sections 71–74), meets in public (section 78(1)), and is 

supported by an Administrator appointed by the Municipal Manager 

(section 77). A decision under the By-Law is valid only if it is in writing 

(section 69(4)). 

46. The Executive Mayor is the Appeal Authority in respect of decisions 

made by an authorised employee or the Tribunal (section 79(1)). The 

persons who may appeal within 21 days of notification of a decision, 

include the applicant, the owner, the Municipal Manager, an 

intervener, and a person who submitted a qualifying comment or 

objection on the application (section 79(5)). An appeal is lodged by 

service on the Municipal Manager (section 79(7)). 

256 / 275



                  

11/09/2026                                        

 

Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

23 

47. Section 80 governs the procedure for, and validity of, an appeal. An 

appeal must set out, among other things: the grounds of appeal 

(which may include procedural unfairness or that the decision-maker 

erred on the merits); whether the appeal is against the whole or only 

part of the decision; if against a condition of approval, a description 

of that condition; the factual or legal findings relied on; and the relief 

sought (section 80(2)). An applicant-appellant must pay the 

prescribed appeal tariff (section 80(3)) and, generally, notice of the 

appeal must be served on persons who commented on the 

application, with proof of service furnished to the Municipal Manager 

(section 80(4)–(7)). An authorised employee must prepare a written 

assessment report on the appeal, generally within 30 days, which the 

Municipal Manager must submit to the Appeal Authority within 14 

days of receipt (section 80(12)–(13)). 

48. The Appeal Authority may consider an appeal on the papers or by 

way of an oral hearing (section 81(1)–(4)); every party is entitled to an 

opportunity to present its case (section 81(6)); and the Appeal 

Authority must consider and determine all appeals lawfully before it, 

confirm, vary or revoke the underlying decision, give reasons, and — 

critically for present purposes — determine whether the appeal falls 

within its jurisdiction (section 81(7)). The Appeal Authority must decide 

on an appeal within 60 days of receiving the assessment report 

(section 81(8)), and, if it revokes a decision, may either remit the 

matter with instructions or substitute its own decision (section 81(9)). 

49. NCOA's appeal is, by its own terms, an appeal against specific 

conditions of an already-approved subdivision (condition 2(c) and 

items 4(a) and 4(c)) rather than against the approval of the 

subdivision itself — the kind of appeal contemplated by section 

80(2)(c)–(d) (appeal against part of a decision / against a condition 

of approval), which is narrower in scope than a full merits appeal 

against refusal or approval as such. 

50. As to delegations: the Delegation Register records that the Manager: 

Land Use Management (a role held by Mr Smit) is delegated to 

receive appeals on behalf of the Municipal Manager (item P.136, 

sections 79(7)/80) and to prepare the assessment and 

recommendation report on an appeal (item P.141, section 80(12)). 

The power to consider and determine an appeal, including to 

confirm, vary or revoke the underlying decision and to determine 

whether the appeal falls within the Appeal Authority's jurisdiction, is 
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separately delegated — to the Executive Mayor, as Appeal Authority 

(item P.144, section 81(1)–(9)). On the face of the By-Law and the 

Delegation Register, the determination of an appeal's 

validity/jurisdictional status under section 81(7)(f) accordingly appears 

to be a power reserved to the Appeal Authority, and not one 

delegated to the Manager: Land Use Management — consistent with 

the Executive Mayor's finding, in the letter of 11 February 2026, that Mr 

Smit's earlier determination of invalidity had been taken outside his 

delegated authority. 

VALIDITY OF THE APPEAL 

51. This section draws together, and comments on, the question of the 

appeal's validity, which has been raised repeatedly and inconsistently 

over the course of this matter. 

52. Section 80(1) of the By-Law provides that an appeal is valid unless (a) 

it was not lodged within the 21-day period referred to in section 79(5), 

or (b) it does not comply with the requirements of section 80(2)–(7) 

(grounds, payment of tariff, service of notice, and proof of service, as 

set out in Section K above). 

53. The validity of NCOA's appeal has been asserted and denied, by 

different municipal role-players, at least five separate times: (i) on 3 

March 2025, Mr Smit confirmed by email that the appeal was valid, 

while, on the same date, Pezula's planner, Planning Space, submitted 

that the appeal was procedurally invalid under section 80(2) for failing 

to set out valid grounds; (ii) on 15 March 2025, the municipal Appeal 

Report, compiled by Mr Smit, recommended that the appeal be 

deemed invalid under section 80(1), for non-compliance with section 

80(2); (iii) between 15 and 17 October 2025, Mr Smit's position shifted 

from the appeal being "finalised" as invalid, to the Appeal Authority 

not having decided validity at all (characterising it instead as an 

unspecified "administrative decision"), to Mr Smit asserting that he 

personally held delegated authority to decide validity and that his 

decision was functus officio; (iv) on 11 February 2026, the Executive 

Mayor found that Mr Smit's determination of invalidity had been taken 

outside his delegated powers and was accordingly a procedurally 

irregular and unlawful administrative act, referring the matter to the 

Appeal Authority;. 
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54. The completed 15 March 2025 Appeal Report, authored by Mr Smit on 

the Municipality's standard pro forma (Form T24), has since been 

obtained and confirms the position summarised above, in the 

paragraph beginning "The validity of NCOA's appeal has been 

asserted and denied...". Of note, the report itself is addressed and 

directed to the Appeal Authority (recorded as the intended recipient, 

"Item to: Appeal Authority"), and its formal recommendation is not that 

Mr Smit himself had decided the appeal was invalid, but rather that 

the Appeal Authority should decide: (i) that the appeal fell within the 

Appeal Authority's jurisdiction under section 81(7)(f); (ii) that the report 

and supporting documents were adequate to determine the appeal 

without an oral hearing, under section 81(1)(b)/(2); and (iii) that the 

appeal be deemed invalid under section 80(1), for non-compliance 

with section 80(2). On its face, this framing is procedurally consistent 

with the analysis at Section K above — the report does not purport 

itself to finally determine validity, but recommends a determination by 

the properly empowered decision-maker. 

55. These nuances do not, however, fully resolve the tension identified 

above, in the paragraph beginning "The validity of NCOA's appeal 

has been asserted and denied...". Mr Smit's subsequent conduct in 

October 2025 — asserting that he personally held delegated authority 

to decide validity and that his own decision was functus officio — 

went considerably further than the position taken in the 15 March 2025 

report itself, which had correctly deferred the validity question to the 

Appeal Authority. It is this later conduct, rather than the report as such, 

that the Executive Mayor's letter of 11 February 2026 appears 

principally to have been addressing. 

56. The report also records that Planning Space's comment of 3 March 

2025 went beyond a bare procedural objection: it characterised 

NCOA's substantive objections — on the timing of servitude 

registration, the River Management Plan, and the Fire Risk 

Management Plan — as based on an ignorance of planning 

regulations and legal procedures, and concluded that the appeal 

should be found invalid or, alternatively, dismissed. Mr Smit's Municipal 

Assessment of Comments in the report adopted this position, stating 

that Planning Space was "correct" both that the appeal was invalid 

under section 80(1) and that the Tribunal's conditions complied with 

section 66 of the By-Law — the latter being, strictly, a comment on the 

merits rather than on validity, and one which sits awkwardly beside a 
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report that otherwise declined, on jurisdictional grounds, to engage 

with the merits of NCOA's appeal at all. 

57. A further complication arises from the Minutes of the 23 June 2026 

hearing, which record, at paragraph 3.1, that "[a]ll parties entered 

into an agreement that it was an invalid appeal and that the appeal 

would be dismissed". This sits uneasily with the fact that the hearing 

proceeded, on the record, to a substantive discussion and resolution 

of Ground 1 of the appeal (the servitude and parking dispute), 

resulting in a negotiated annotation to the subdivision plan — a step 

that would ordinarily be otiose if the appeal were, and always had 

been, invalid and therefore never properly before the Appeal 

Authority at all. 

58. On a plain reading of the By-Law, the validity of an appeal under 

section 80(1) is a jurisdictional threshold question for the Appeal 

Authority to determine under section 81(7)(f) — logically prior to, and 

separate from, the Appeal Authority's consideration of the merits 

under section 81(7)(a)–(b). It is not obviously a matter the parties can 

resolve between themselves "by agreement", in the way a private 

dispute might be settled: either the appeal complies with section 

80(2)–(7) and was timeously lodged (in which case the Appeal 

Authority must determine it on the merits and give reasons), or it does 

not (in which case, on the wording of section 80(1), there would 

appear to be no valid appeal for the Appeal Authority to consider, 

vary, revoke or dismiss). The Minutes' formulation — treating the 

appeal as simultaneously "invalid" and "dismissed" pursuant to an 

"agreement", after a substantive hearing of Ground 1 on the merits — 

does not sit easily within this statutory scheme and is a matter that 

should be clarified, ideally in the final Appeal Authority decision (see 

Section J above). 

PUBLIC SERVITUDES 

59. This section summarises the legal position on public servitudes 

generally, and applies it to the servitude issues raised in this matter. 

60. A "so-called public servitude", in the technical sense used in the South 

African law of property, is a right historically reserved (most commonly 

in a state grant) in favour of the public in general, or a portion of it — 

for example, a right of way, of outspan, or to gather firewood. 

260 / 275



                  

11/09/2026                                        

 

Mosdell Pama & Cox 

6 High street, Plettenberg Bay 

Reference : P Pama –PP4819 

27 

Because it is not constituted in favour of a dominant tenement, it is not 

a praedial servitude; and because it is not constituted in favour of 

specific persons, it is not a personal servitude either. Properly analysed, 

it is a public power granted to the public at large, rather than a private 

real right. 

61. Public servitudes may be constituted in one of four ways: (i) by grant 

of ownership of land by the state, subject to reservation of the 

servitude; (ii) by registration against the title deeds of private land 

(section 65(1) of the Deeds Registries Act 47 of 1937); (iii) by will; or (iv) 

by legislation. 

62. In addition to these modes of constitution, the existence of a public 

servitude may be established evidentially by proving vetustas, or 

immemorial user: a rebuttable presumption that, where a public 

servitude has been exercised by the public from time immemorial, it 

arose from a valid title, even absent documentary proof of that title. 

Vetustas is not to be confused with acquisitive prescription; unlike 

private servitudes, public servitudes cannot be acquired by 

prescription, because prescription rests on the actions of individuals, 

whereas vetustas rests on presumed lawful origin. The leading 

authorities include Peacock v Hodges (1876) 6 Buch 65, which held 

that clear proof of uninterrupted public use of a via vicinalis 

(neighbour's road) for 30 years or more, without objection from the 

affected landowners, was sufficient to establish user from time 

immemorial; South African Mutual Life Assurance Society v Durban 

City Council 1948 (1) SA 1 (D), which confirmed that a public right of 

way is created by immemorial user, not prescription; and the more 

recent decision in Langebaan Ratepayers' and Residents' Association 

v Dormell Properties 391 (Pty) Ltd 2013 (1) SA 37 (WCC), which restated 

the test as requiring proof of (a) continuous, uninterrupted public use; 

(b) no interference by the affected owner(s); and (c) use of such 

duration that its origin can no longer be established — a standard 

which, per Berg v Gossyn (2) 1965 (3) SA 707 (O), requires more than 

simply showing that no living person recalls when the use began; it 

must be shown that even those who might be expected to know of 

the right's origin have no knowledge of it, and did not hear of it from 

the generation before them. 

63. Once established, a public servitude is not extinguished merely by 

non-use or by ordinary extinctive prescription. It may, however, be lost 

if the public, without objection, permits an obstruction of the servitude 
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to persist for the prescriptive period — for example, where a road is 

built over or ploughed up without protest. 

64. At the 23 June 2026 hearing, Ms Gosling, for NCOA, invoked precisely 

this vetustas doctrine, contending that the parking area had been 

used by the public without interruption or need for permission since at 

least the 1930s/1940s, and that this gave rise to a public servitude 

binding the land automatically, independently of the deeds office 

and of the subdivision process. Two observations may be made about 

this submission. First, it was not tested against the evidentiary 

requirements set out in Peacock v Hodges and Langebaan 

Ratepayers — no evidence was led, and no finding was made, on 

whether the origin of the use was genuinely beyond living memory (as 

opposed to merely long-standing), nor on whether 30 years or more 

of uninterrupted, unobjected-to use had been established on the 

facts. Second, the underlying legal question — whether a public 

servitude already existed over the parking area by vetustas, 

independently of and prior to the subdivision process — was not 

decided; it was, in effect, overtaken by the parties' pragmatic 

agreement to record a servitude (subject to the temporary/relocation 

annotation) as part of the subdivision itself. Whether NCOA's vetustas 

claim remains open to be pursued, notwithstanding the 23 June 2026 

agreement, is accordingly a live question. 

65. A related conceptual point concerns the "temporary" nature of 

servitude #8 (the parking servitude) as agreed at the hearing. 

Ordinary praedial servitudes may lawfully be created for a limited 

period under the Deeds Registries Act, and lapse by effluxion of time 

on application to the Registrar. However, if the parking servitude is 

properly characterised — per NCOA's own submission — as a public 

servitude (rather than an ordinary personal or praedial servitude), its 

termination is governed by the extinction principles summarised earlier 

in this Section, which are considerably more restrictive than an 

ordinary time-limited servitude or a routine future planning 

application: a public servitude is not lost merely because the 

landowner wishes to relocate it, or because a fixed period has 

expired, but only through disuse-with-obstruction over the prescriptive 

period, or by a process that the law recognises as capable of 

extinguishing a public right. This distinction does not appear to have 

been addressed at the 23 June 2026 hearing, and may be relevant to 

whether servitude #8, as annotated, can in due course be relocated 

simply by a future planning application to the Municipality (as 
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recorded in the Minutes), or whether — if it is truly a public servitude — 

a materially higher threshold applies. 

66. On the timing of registration, section 20(5)–(6) and section 28(3)(c)–

(d) of the By-Law support Adv Potgieter's submission at the hearing 

that proof of compliance with servitude-related conditions of 

approval must accompany, rather than precede, the submission of 

the subdivision diagram to the Surveyor-General and the registration 

of transfer — that is, registration is simultaneous with, not prior to, 

subdivision. This is consistent with ordinary conveyancing practice: a 

right of way in favour of the general public, created simultaneously 

with the registration of the subdivision it serves, may be created in the 

power of attorney for the transfer of the subdivision, without the need 

for a separate notarial deed (Deeds Registries Act, section 65(1), 

second proviso). 

67. I have also made reference to the email by HDRS dated 9 September 

2026. One the face of it they present arguments that should be dealt 

with on Appeal and considered. 

68. GROUNDS OF APPEAL 

68.1. The appeal is lodged by the NCOA against three discrete 

elements of the KMPT's decision of 3 December 2024, namely 

condition 2(c) (public access and public parking), item 4(a) 

(river management) and item 4(c) (fire risk management). The 

NCOA does not appeal the approval of the subdivision itself. 

68.2. Ground 1 – Condition 2(c): Public access and public parking 

servitudes 

 Condition 2(c) requires the landowner to secure public access to 

the beach and public parking by way of servitudes. The NCOA 

contends that servitudes in South African law are only legally 

enforceable once registered and a servitude certificate issued, 

and that no evidence has been provided that the required 

servitudes have in fact been registered. The NCOA submits that 

the servitudes must be registered prior to subdivision to ensure they 

are binding on current and future owners. The servitudes identified 

by the NCOA as outstanding include: pedestrian and vehicular 

access down the Old Wagon Road (Minor Road 3); pedestrian 

access down the private road (to Erf 20379) to the Municipal steps; 
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road access to Erf 20380 (the historic Pezula Castle); a servitude to 

the western beachfront properties, including Erf 20330, said to 

have been omitted from the application; the public passage at 

the beach between Erf 20330 and Erf 20375; and the existing 

public parking area, said to have been in continuous public use 

since the early twentieth century. 

68.3. Ground 2 – Item 4(a): River management 

 The NCOA submits that item 4(a), which requires the landowner to 

ensure that a River Management Plan is approved and 

implemented to the satisfaction of the relevant authority, is 

inadequate. The NCOA contends that the river crossing the 

western section of the land has previously been unlawfully 

diverted, causing erosion and land loss to Erf 20330, that 

unauthorised weirs have been constructed on it, and that 

abstraction and other activities by upstream landowners affect 

those downstream. The NCOA submits that the condition fails to: 

provide for an integrated River Management Plan to maintain the 

river in an ecologically sound condition; secure the participation 

of all riparian property owners in preparing and implementing such 

a plan; and secure registered access rights for all riparian 

landowners by way of a stream servitude. 

68.4. Ground 3 – Item 4(c): Fire risk management 

 The NCOA submits that item 4(c), which requires the landowner to 

ensure that a Fire Risk Management Plan is approved and 

implemented to the satisfaction of the relevant authority, is 

inadequate given that Noetzie is situated in a high wildfire risk 

zone; that four of the then thirty houses at Noetzie were destroyed 

in the June 2017 fires; that there is no municipal water supply or fire 

hydrants at Noetzie; and that the land proposed for subdivision 

constitutes the largest portion of the Noetzie Conservancy. The 

NCOA submits that the establishment of an integrated Fire Risk 

Management Plan should be made a condition of approval, 

developed in consultation with the Municipality, the Southern 

Cape Fire Association ("SCFA") and the NCOA, that the plan 

comply with the Conservation of Agricultural Resources Act, and 

that the landowner and successors in title be required to become 

members of the SCFA. 

69. STATUS OF THE APPEAL: CONSIDERATION BY THE APPEAL AUTHORITY 
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69.1. NCOA's appeal was lodged on 10/11 February 2025 against 

three discrete elements of the Tribunal's decision of 3 

December 2024: condition 2(c) (servitudes), item 4(a) (river 

management) and item 4(c) (fire risk management). 

69.2. A Municipal Appeal Report dated 15 March 2025, properly 

addressed to the Appeal Authority, recommended that the 

appeal be found invalid, and that it be decided without an 

oral hearing — a recommendation which, on the 

documentary record, does not appear ever to have been 

formally adopted by the Appeal Authority as such. It was Mr 

Smit's later, less carefully framed communications (October 

2025), rather than this report, that purported to treat the 

validity question as one he was personally empowered to 

decide. 

69.3. The internal dispute as to who had, or had not, decided the 

question of validity was dealt with in the Executive Mayor's 

letter of 11 February 2026, which did not accept Mr Smit's 

earlier determination and referred the appeal to the Appeal 

Authority for consideration. 

69.4. An oral hearing was convened for 12 February 2026, the day 

after that referral, which did not proceed to a substantive 

determination; Pezula's attorney objected to the fairness of the 

process on that occasion. The appeal was ultimately heard on 

23 June 2026. 

69.5. At the 23 June 2026 hearing, only Ground 1 (the servitude and 

parking dispute) was addressed and a bona fide attempt was 

made by the parties to resolve same by agreement between 

the parties by way of a negotiated annotation to subdivision 

plan 394-SUB-7.  

69.6. At the Appeal Hearing the parties did not address Grounds 2 

(river management) and 3 (fire risk management) at all, and 

did not indicate whether they were withdrawn, resolved 

separately, or remain outstanding. Nor is it clear from the 

Minutes whether the Appeal Authority in fact made a formal 

determination on the validity/jurisdictional question under 
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section 81(7)(f), as opposed to recording an agreement 

between the parties on that question. 

69.7. It is clear from the chronology attached that the parties were 

unable to reach agreement and that the entire process is 

being dragged out unnecessarily.  

69.8. On 29 June 2026, a new Subdivision Plan was presented by L 

Botha of Planning Space (NOET SUB7). 

69.9. The question arises whether that requires an entirely new 

process to be started. The decision by the Municipal Tribunal 

did contemplate the following: 

(ii)  the Subdivision Plan NOET394SUB7 adheres to condition 

2(b) of the Tribunal's approval, being generally in 

accordance with the approved Subdivision Plan 

NOET394SUB6;  

(iii)  the servitudes reflected on Subdivision Plan NOET394SUB7 

are exempt from registration /advertisement requirements 

in terms of section 24 of the By-Law; and  

(iv)  there is no legal provision, nor any delegation, requiring 

Subdivision Plan NOET394SUB7 to be advertised for public 

comment. 

69.10. I will deal with each of these conditions: 

  (ii)  the Subdivision Plan NOET394SUB7 adheres to condition 

2(b) of the Tribunal's approval, being generally in 

accordance with the approved Subdivision Plan 

NOET394SUB6;  

69.11. The question is whether new Subdivision Plan  presented by L 

Botha Planning Space (NOET SUB7) is generally in accordance 

with the approved Subdivision Plan NOET394SUB6? That is quite 

a subjective question. There are clearly  a number of changes 

and an objector that has not been part of these proceedings 

could argue that the process should start again. 
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(iii)  the servitudes reflected on Subdivision Plan NOET394SUB7 

are exempt from registration /advertisement requirements 

in terms of section 24 of the By-Law; 

69.12. section 24(1)(f) exempts the registration of a servitude from the 

full subdivision-application process (sections 15 and 20–23) 

only where that servitude is for one of four specified purposes 

— (i) utility infrastructure (water, electricity, sewer, stormwater, 

gas or petroleum pipelines) installed by or on behalf of an 

organ of state or service provider; (ii) telecommunications 

infrastructure; (iii) height restrictions; or (iv) the granting of a 

right of habitation, a private right of way, or a usufruct. On a 

plain reading, none of these categories extends to a servitude 

created in favour of the general public — indeed, category 

(iv) is expressly confined to a private right of way.  

69.13. Because NCOA's entire appeal on Ground 1 is premised on 

securing public (not private) servitudes over the beach access 

and parking areas, the reliance on section 24 to characterise 

those servitudes as exempt from registration and 

advertisement appears, on the face of the By-Law, to require 

further justification, and is a matter that should be tested rather 

than accepted at face value. 

  (iv)  there is no legal provision, nor any delegation, requiring 

Subdivision Plan NOET394SUB7 to be advertised for public 

comment. 

69.14. The difficulty with this is that we are dealing with the public 

servitudes and a member of the public, who did not take part 

in the Appeal hearing, may object on the basis that they were 

not permitted to participate and/or comment with regard to 

the new Subdivision Plan. 

69.15. Section 81(7) says that the Appeal Authority must: 

a)  consider and determine all appeals lawfully submitted to 

it; 

b) confirm, vary or revoke the decision of the Tribunal or 

authorized employee; 

c)  provide reasons for any decision made by it; 

d)  give directions relevant to its functions to the municipality; 
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e)  keep a record of all its proceedings; and 

f) determine whether the appeal falls within its jurisdiction. 

69.16. On the documentary record available, then, the period 

between the 23 June 2026 hearing and early September 2026 

was one of continued negotiation over the accuracy of the 

plan, the terms of notification, and a possible binding 

settlement document — rather than one in which NCOA's 

withdrawal, or a final concluded settlement, was actually 

delivered. This reinforces the conclusion as to the unresolved 

status of the matter. 

70. INTERIM DECISION 

70.1. A further complication arises from the Minutes of the 23 June 

2026 hearing, which record, at paragraph 3.1, that "[a]ll parties 

entered into an agreement that it was an invalid appeal and 

that the appeal would be dismissed". This sits uneasily with the 

fact that the hearing proceeded, on the record, to a 

substantive discussion and resolution of Ground 1 of the 

appeal (the servitude and parking dispute), resulting in a 

negotiated annotation to the subdivision plan — a step that 

would ordinarily be otiose if the appeal were, and always had 

been, invalid and therefore never properly before the Appeal 

Authority at all. 

70.2. In summary, as matters presently stand: (i) no final, reasoned, 

written decision of the Appeal Authority determining the 

appeal (as required by section 81(7)(b)–(c) and section 69(4)) 

appears to have been issued; (ii) Grounds 2 and 3 of the 

appeal appear unaddressed on the documentary record; (iii) 

the Municipality's own position on the threshold question of 

validity has been inconsistent  and (iv) the status of the appeal 

should accordingly be treated as unresolved pending a final, 

reasoned Appeal Authority decision that squarely addresses 

validity, Grounds 2 and 3. 

70.3. I am of the view that the Appeal hearing should be set down 

for argument again to consider these issues. 
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DATED AT  PLETTENBERG BAY THIS 11th DAY OF  September 2026 

 

MOSDELL PAMA & COX INC 

 

 

Per:  P. PAMA 

Appeal authority's Attorneys 

15 Tide street, Knysna 

email; ppama@mpc.law.za 

Telephone: 044- 533 1101 

      Cell: 0723819738 

 

======================================== 

SOURCES 

 

1.   Agreement between NCOA and Pezula Private Estate (Pty) Ltd, signed 28 August / 3 

September 2002. 

2.   Knysna Municipality, Decision Letter: Subdivision, Closure of Public Place — Remainder 

of the Farm 394, Noetzie No. 394, Knysna, dated 21 January 2025 (Ref: Kny 394 / 

Application No. 2534). 

3.   Minutes of the Proceedings of the Knysna Municipal Appeal Authority, 23 June 2026. 

4.   Transcription of the audio recording of the Appeal Hearing of the Farm Noetzie 394, 

Knysna, 23 June 2026 (Malcolm Dee Transcription & Proofreading Services, completed 
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Liesl Bailey

From: Marius Botha <marius@mhblaw.co.za>
Sent: Friday, 18 September 2026 13:52
To: Perino Pama
Cc: Hennie Smit; Guan Potgieter; Lizemarie
Subject: RE: APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, 

KNYSNA

Dear Mr Pama 
 
We refer to our recent telephone conversaƟon during which you informed us that you have recommended to your 
client, the Knysna Municipality, that this maƩer is to be enrolled again for adjudicaƟon of the appeal filed by the 
Noetzie Conservancy AssociaƟon. 
 
Our instrucƟons are as follows: 
 

1. We again record, as we have done on numerous occasions, that the appeal was considered by an authorised 
delegate in accordance with the applicable Knysna municipal by-law and was found to be invalid on the 
grounds proffered by the appellant. That determinaƟon consƟtuted a decision disposing of the appeal. The 
grounds remain unchanged. Allowing the appeal to proceed would therefore amount to entertaining a second 
appeal, for which the relevant legislaƟve framework makes no provision. Any decision by the Municipality to 
proceed on that basis would accordingly be ultra vires. 

 
2. We request that the Municipality take the following decisions and communicate them in wriƟng to all parƟes 

concerned: 
 

2.1 Whether the appeal can be enrolled for hearing. 
2.2 If the decision is made that it can be, provide the reasons for this, as well as what the format of the 

proceedings will be, to enable our client to consider parƟcipaƟon in such proceedings or not. 
 

3. The only way the maƩer can be finalized is for the Municipality to now make a decision as the appeal authority 
in order for the parƟes to consider the posiƟon and proceed with such further steps as they deem appropriate 
in the circumstances. 

 
We look forward to hearing from you in order to finalize this long outstanding maƩer. 
 
Yours sincerely 
 
Marius Botha 
 

 
 
335 Watsonia Avenue                      PO Box 3144                          
Boschenmeer Estate                         Paarl  
Paarl                                                     7620 
Tel: (021) 8634443 
Cell: 0827740027 
  
Confidentiality note: The message is intended for the addressee only. If you are not the intended recipient of this 
message, you are notified that any distribution, use of or copying of this communication is strictly prohibited. If you 
have received the communication in error, please notify the sender immediately. 
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From: Perino Pama <ppama@mpc.law.za>  
Sent: Wednesday, 09 September 2026 16:11 
To: Marius Botha <marius@mhblaw.co.za> 
Cc: Hennie Smit <hsmit@knysna.gov.za>; Guan Potgieter <gpotgieter@capebar.co.za>; Lizemarie 
<lizemarie@planningspace.co.za> 
Subject: RE: APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA 
 

 

 
Without prejudice, 
 
Dear Mr Botha, 
 
We acknowledge receipt and advise that we will take instructions and will revert. 
 
I have prepared a chronology of what has transpired in this matter and it has assisted me 
to obtain clarity with regard to the status of the Appeal and the way forward. 
 
We agree that this matter should not be delayed much longer. 
 
I wish to stress however that we cannot be seen to be taking sides in this matter, so I trust 
you are asking for a meeting in good faith to try and resolve this matter expeditiously. 
 
Kind regards, 
 

 

Perino Pama 
Director - Commercial and Litigation  

T: 044 533 1101  

C: 072 381 9738  

E: ppama@mpc.law.za 

 

6 High Street, Plettenberg Bay  
 

PH Group 2024/25 Platinum Achiever

Disclaimer 
 
CONFIDENTIALITY NOTICE:This email and the documents accompanying this email transmission contain confidential information, which is the property of the 
sender and which may be legally privileged. The information is intended only for the use of the abovementioned addressee. If you are not the intended recipient, 
you are hereby notified that any disclosure, copying, distribution of the contents of this email transmission, or the taking of any action in reliance thereon or 
pursuant thereto, is strictly prohibited. Should you have received this email in error, please notify us by telephone to arrange for a return of the documentation.
 
BANKING DETAILS: We will never inform you of a change to our banking details via e-mail. Any communication of this nature is fraudulent and we will not 
accept responsibility for incorrect payments made into a banking account that does not belong to us. If you are in any doubt, you are advised to verify our 
banking details with our bookkeepers telephonically. We do not accept any email notifications of change of banking details from clients. We will not amend your 
banking details on our system without contacting you personally, verifying such banking details and obtaining your written confirmation. Cyber fraud is a 
significant risk. We are pre-approved bank beneficiaries on all the major banks. Contact us if you need guidance. 

From: Marius Botha <marius@mhblaw.co.za>  
Sent: Wednesday, 09 September 2026 15:55 
To: Perino Pama <ppama@mpc.law.za> 
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Cc: Hennie Smit <hsmit@knysna.gov.za>; Guan Potgieter <gpotgieter@capebar.co.za>; Lizemarie 
<lizemarie@planningspace.co.za> 
Subject: APPEAL HEARING: THE REMAINING EXTENT OF THE FARM NOETZIE 394, KNYSNA 
 
Dear Mr Pama 
 
We refer to our telephone conversaƟon of yesterday, 08 September 2026. 
 
We confirm that we requested that we have a virtual meeƟng with you and Mr Hennie Smit of the Knysna 
Municipality to discuss certain aspects raised by Mr Smit with Ms Lizemarie Botha of Planning Space pertaining to 
the above applicaƟon. 
 
We further confirm that you suggested that a “Without Prejudice” meeƟng be convened which includes yourself, Mr 
Smit, as well as the Legal Advisor of the Knysna Municipality.  
 
We confirm that this is in order and we request that you kindly provide us with three alternaƟve dates and Ɵmes in 
order to convene such virtual meeƟng. From the Applicant’s side it will be the writer, adv Potgieter and Ms Botha. 
 
As this maƩer has been delayed for a considerable period of Ɵme we request that the meeƟng take place as soon as 
possible. 
 
We look forward to hearing from you. 
 
Yours sincerely 
 
Marius Botha 
 

 
 
335 Watsonia Avenue                      PO Box 3144                          
Boschenmeer Estate                         Paarl  
Paarl                                                     7620 
Tel: (021) 8634443 
Cell: 0827740027 
  
Confidentiality note: The message is intended for the addressee only. If you are not the intended recipient of this 
message, you are notified that any distribution, use of or copying of this communication is strictly prohibited. If you 
have received the communication in error, please notify the sender immediately. 
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Liesl Bailey

From: melanie gosling <melanie.gosling@gmail.com>
Sent: Sunday, 20 September 2026 13:42
To: Lulamile Mapholoba
Cc: Enrico Campher; Thando Matika; Director Planning; Hennie Smit; Lizemarie; Marius 

Botha; Liesl Bailey; Anita Strydom; Buziwe Mjamba; NCOA Chairperson; NCOA 
Committee Members; Perino PA; Collab@knysna.gov.za

Subject: [inbox]Resending: Legal Opinion re Public Parking Condition for Subdivision of Erf 
394 Noetzie

Attachments: DOC026.pdf

 
To: Acting Municipal Manager: Mr Boy Manqoba Ngubo 
20th September 2026 
 
Dear My Ngubo, 
 
For Attention: Mr Enrico Campher: Acting Manager Legal Services 
 
RE: Public Parking Condition for Subdivision of the Remaining Extent of the Farm Noetzie no 394 
Knysna. 
 
Please acknowledge receipt of the attached legal opinion obtained on behalf of the Noetzie 
Conservancy Owners' Association which we originally sent on 11th September 2026. 
 
Warm regards, 
Melanie Gosling 
Noetzie Conservancy Owners' Association 
072 863 1425 
melane.gosling@gmail.com 
 
 
---------- Forwarded message --------- 
From: melanie gosling <melanie.gosling@gmail.com> 
Date: Fri, Sep 11, 2026 at 8:57 AM 
Subject: NCOA legal advice: Noetzie Conservancy Owners' Association Letter 
To: Perino PA <perinopa@mpc.law.za>, Thando Matika <tmatika@knysna.gov.za>, Marius Botha 
<marius@mhblaw.co.za>, Lizemarie <lizemarie@planningspace.co.za>, Director Planning 
<directorplanning@knysna.gov.za>, Hennie Smit <hsmit@knysna.gov.za>, MM 
<mm@knysna.gov.za>, <Collab@knysna.gov.za> 
Cc: <bjamba@knysna.gov.za>, Anita Strydom <astrydom@knysna.gov.za>, NCOA Chairperson 
<chairperson@noetzie.co.za>, NCOA Committee Members <committee@noetzie.co.za> 
 

 
Good day all, 
 
Please see the attached legal advice obtained by the Noetzie Conservancy Owners' Association. 
 
Regards, 
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Melanie Gosling 
for NCOA chair 
 
0728631425 
melanie.gosling@gmail.com 
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