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 Director: L.D.Druce B Sc TRP PrPln (A543/1987)   Prog Law (UNISA)       Assisted by : J. Erasmus  BA (Hons)PrPln   

 
 

 

 

 

 

 

 

 

 

 

            
Date: 30/01/2026     Reference: 

 

The Manager: Land Use Management 

Planning and Development Department 

Knysna Municipality 

P O Box 21 

Knysna 

6570 

Attention:  Hennie Smit 

 

Dear Sir, 

APPLICATION: FARM ELANDS KRAAL PORTION 92 FARM 203 : DETERMINATION OF ADMINISTRATIVE 

PENALTY 

 Our firm has been appointed by the owner of the above erf to submit this application , for the 

determination of an administrative penalty, as contemplated in Section 93 of the Knysna Spatial 

Planning and Land Use Management Bylaw (2021). The background is as follows: 

1. OWNERS: The site is owned by CINDARELLA CATHERINE KOEHLER AND CHERYL FRANCKEN  by virtue 

of the attached Deed of Transfer T 19007/2023 and is 5,3120Hha  in extent. 

2. LOCATION and SIZE: 

The portion is located approximately 11km along the Karatara/Barrington Road from the N2  

as shown below: 

 

 

 

 

 

 

 

 

 

 

 

   

VBGD  Town  Planners   
Town Planners and Development Consultants 
JOHANNESBURG: Tel : 27 011 706 2761 or KNYSNA 079 158 6699   

                               Email : druce@mweb.co.za  website: https://vbgdtownplanners.co.za/  
  
POSTAL ADDRESS: P.O.Box 3506 Knysna 6570 
 
PHYSICAL ADDRESS: 154 Watsonia Avenue Brenton WC   

Celebrating 35 Years service to our clients (1985 to 2020)
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 Director: L.D.Druce B Sc TRP PrPln (A543/1987)   Prog Law (UNISA)       Assisted by : J. Erasmus  BA (Hons)PrPln   

 
 

 

3. BACKGROUND: 

The site was purchased shortly before the COVID pandemic after the site was destroyed by the 

2017 fires.  It appeared as follows at the time: 

 

 

 

 

 

 

 

 

 

 

Due to the lockdown conditions prevailing at the time of COVID, the landowner commenced and 

completed the structures on the property,  which contained a residence, a shed and a glasshouse 

as shown diagrammatically below. Due to lack of contact with the municipality, there were no 

approved building plans obtained for the structures:: 

 

 

 

 

 

 

 

 

 

 

 

 

 

As can be seen, with the exception of the glasshouse, the other structures were built within the 

30m building lines. The glasshouse is a light structure on top of raised vegetable beds with no 

foundations and  with a roof supported by poles. It was not known that this type of structure even 

required plans at the time, however the zoning scheme defines a building as any roofed structure 

and therefore the building line is applicable.  
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Internally,  the building erected as a shed was altered to accommodate a store as well as three 

habitable rooms which are used as lodger accommodation as shown on the attached plans and 

in the sketch below: 

 

 

 

 

 

 

 

 

 

 

 

 

4. THE CURRENT APPLICATION: 

The application to determine an administrative penalty is therefore twofold: 

• To rectify the greenhouse structure within the 30m building line and 

• A penalty for erecting the structures without approved building plans 

The glasshouse structure is a permitted use, and therefore the penalty is purely for non-

compliance with the building line parameter. 

 

5. CONSIDERATIONS IN TERMS OF SECTION 93 KNYSNA SPATIAL PLANNING AND LAND USE 

MANAGEMENT BY-LAW (2020) 

The provisions of Section 93 of the By-Law have the following components: 

(a) Section 93(1): The applicant is desirous to rectify the existing contraventions in terms of this 

section of the By -Law. No notice has been served on the owner. 

(b) Section 93(9): In considering the terms and extent of an administrative penalty the 

following are considerations: 

5.1. The nature, duration, gravity and extent of the contravention:  

As mentioned above the structures were built during the COVID Pandemic when 

interaction with the municipality for plan submission and approvals was significantly 

constrained. 

The land owner needed to build the structures, and not knowing how long the lockdown 

conditions would last they were built without the necessary approvals being obtained. 

Regarding the glasshouse, it was not known that it constituted a building because it is a 

light structure with no foundation and covers a raised vegetable bed. It can easily be 
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moved, but that would be detrimental to the vegetable bed, and therefore relaxation of 

the building line is  a more appropriate measure. That application has been submitted 

simultaneously with this one. 

 

5.2. The conduct of the person involved:  

The owner of the property is a new owner and was only made aware of the need for 

approved building plans after purchase of the property. The previous owner is thus 

facilitating the correction of the matter to regularise  the status quo, and eventually have 

a set of approved plans. 

 

5.3. Previous contraventions: 

The landowner has no record of any previous contraventions of this or any other By-Laws 

6. CALCULATION OF PENALTY: 

In terms of the provisions of the By-Laws fee scales, Section 8(ii) stipulates that for an 

unauthorized building work which require a departure from the zoning scheme parameters 

a penalty can be levied. 

The land use of a glasshouse is not an unauthorised land use, and the structure  does not 

contravene any other provisions of the Knysna Zoning Scheme. Therefore, the departure 

from the 30m building line  as applied for,  will rectify this aspect as well. 

We would therefore ask that due to the landowners’  willingness to comply  with the 

provisions of the zoning scheme,  that a nominal penalty be levied of not more than R1000, 

as the contravention is innocuous and will not have any detrimental impacts. 

 Considering the above and the nature of this  transgressions it is requested that a penalty 

be imposed of  no more than R1000 , which is fair in the context described above. 

In the context of the erection of the other structures such as the house and the shed with 

the internal adjustments, the building plans will be submitted, and a penalty can be imposed 

at the time when they are considered. Neither the house nor the shed are non-compliant 

uses. 

7. PAYMENT OF FEES: 

The fees payable are usually 50% of the prescribed fee , which in the instance of a building 

line departure consent use would be R1235-76 

8. ACCOMPANYING DOCUMENTS 

The following documents accompany the application: 

1. A completed application form 

2. A Copy of the Title Deeds 

3. Power of Attorney from the registered owners 

4. Proof of payment : R1235.76  
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5. ANNEXURE: Proposed Building Site Plan.   

We trust the above is in order and look forward to acknowledgement of the application. 

 

Yours sincerely, 

 

 
 

Lloyd Druce 

VBGD Town Planners 
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SPECIAL POWER OF ATTORNEY 
 
 
I, THE UNDERSIGNED……………………………………………….. duly authorise by Company 
Resolution  of:  
 
 

Cinderella Catherina Koehler and Cheryl Francken. 
 
 
 
DO HEREBY NOMINATE, CONSTITUTE AND APPOINT 
Lloyd Druce  of the firm 
 

 VBGD TOWN PLANNERS  
 
with power of Substitution, to be my/our lawful Attorney(s) and Agent(s) in my/our name, place and 
stead,  
 
TO APPLY FOR AN ADMINISTRATIVE PENALTY APPLICATION  AND A DEPARTURE  
APPLICATION TO THE KNYSNA MUNICIPALITY RELATING TO PORTION 92 (A PORTION OF 
PORTION 41 ) FARM ELANDS KRAAL NO 203 

 
 

and generally for effecting the purposes aforesaid, to do or cause to be done whatsoever shall be 
requisite, as fully and effectively, for all intents and purposes, as I/we might or could do if personally 
present and acting herein, hereby ratifying, allowing and confirming and promising and agreeing to 
ratify, allow and confirm all and whatsoever my/our said Attorney(s) and Agent(s) shall lawfully do, or 
cause to be done, by virtue of these present. 
 
 
 
Signed at ………………………. this …………. day of ……………………2026 
 
In the presence of the undersigned witnesses: 
 
 
 
SIGNATURES:​ ​ ​ ​ ​ AS A WITNESS: 
 
 
1.​ …………………………………………………       …………………………………………..​

Cinderella Catherina Koehler 
 
 
 

2.​ …………………………………………………​
………………………………………….. 

      Cheryl Francken. 
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Member: HM Vreken Pr. Pln 1101 
Reg. CK 2005/032114/23      VAT: 4690222106 

 

Our Ref: Pr25/66b04 22 January 2026 

Your Ref:  

 

BY E-MAIL: hsmit@knysna.gov.za 

 knysna@knysna.gov.za  

 smadumbo@knysna.gov.za  

 

The Manager: Land Use Management 

Knysna Municipality 

P.O. Box 21 

Knysna 

6570 

 

FOR ATTENTION:  MR HENNIE SMIT 

 

Dear Sir, 

KNYSNA ERF 8322: DETERMINATION OF AN ADMINISTRATIVE PENALTY AS 

CONTEMPLATED IN SECTION 93 OF THE KNYSNA SPATIAL PLANNING AND LAND USE 

MANAGEMENT BYLAW (2021) 

Marike Vreken Urban and Environmental Planners have been appointed by BESTVEST 67 (PTY) 

LTD (See attached Annexure A: Signed Power of Attorney) to prepare and submit the required 

application documentation for the determination of an administrative penalty as contemplated in 

Section 93 of the Knysna Spatial Planning and Land Use Management Bylaw (2021) on Knysna Erf 

8322.  

1. BACKGROUND 

PROPERTY DETAILS 

Erf Number (s): 
Erf 8322 Knysna in the Municipality and Division of Knysna Province of the 

Western Cape 

Suburb / Town Knysna 

Current Zoning: Business Zone II (BII) 

Property Size: 2379m² (Two Thousand Three Hundred and Seventy Nine) Square Meters 

Registered Owner (s): BESTVEST 67 (PTY) LTD 

Title Deed No: T33291/1994 (Refer to Annexure B) 

Title Deed Restrictions: N/A 

Bonds: N/A 

Servitudes: N/A 
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Page 2 of 8 

1.1. Knysna Erf 8322 (hereafter referred to as “the application area”) is situated in Nelson 

Street, Knysna Central. The application area is located in the Knysna Central Business 

area, only one street south of Main Road the main access corridor George and 

Plettenberg Bay. The coordinates to the centre of the Application Area are located at 

34° 2'10.97"S and 23° 2'44.00"E. 

1.2. The application area is 2379m² in extent and is zoned “Business Zone II” in terms of 

the Knysna Municipality Zoning Scheme By-law, 2020 (Annexure C: Locality Plan). 

 

FIGURE 1: LOCALITY OF KNYSNA ERF 8322 

1.3. The property has been used as a liquor store for several years, and the applicant 

envisages keeping the property as a liquor store. The property has been operating as 

liquor store for over 20 years and held a valid liquor license, this was confirmed with a 

zoning certificate that was issued in 2015, confirming business zoning. The business 

has stayed the same and did not change on the building plans.  

1.4. Then, during 2020, when the new Knysna Zoning Scheme Bylaw came into operation, 

that meant that the original zoning of the property lapsed, the new zoning as Business 

Zone II allowed for a store as a primary use and a “liquor store” is permitted under a 

consent use. This render the existing use of the liquor store as unlawful and required 

the property owner to apply for a consent use to apply for a new liquor license. 

1.5. As the owners continued to operate the liquor store after 2015, due to not being 

notified of the Knysna Zoning Scheme being change and the land use was not in 

accordance with the Knysna Municipality Zoning Scheme Bylaw (2020). All structures 

that are constructed on the property adhere to the development parameters set out.  
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2. THE APPLICATION 

An application for the consent use has been submitted to Knysna Municipality, but the application will 

not be considered without an accompanying application for the determination of an Administrative 

Penalty, to legalise the illegal land use.   

Application is therefore made for:  

(i) The determination of an administrative penalty as contemplated in Section 93 of the Knysna 

Spatial Planning and Land Use Management Bylaw (2021) for Knysna Erf 8322 (See 

attached Annexure D: Application Form) to enable the legalisation of the operation of a 

liquor store on the application area. 

3. EXISTING LAND USE AND EXISTING STRUCTURES 

3.1. Built Environment 

The proposed land use for the property is to remain unchanged, maintaining its current status 

as a Liquor Store.  This application does not propose any new activities, nor does it seek to 

introduce physical expansion or alterations to the existing structure.  The objective is to 

formally sustain the long-standing commercial use of the site, ensuring that the land-use rights 

are consistent with the previously approved building plans and the established operational 

history of the business.  By regularising this use, the property will remain fully integrated into 

the local commercial fabric without changing the character of the area. 

The existing Building Plans have been attached to this application as Annexure D 

 
FIGURE 2: EXISTING STRUCTURES ON THE APPLICATION AREA 
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3.2. Compliance with the Zoning Scheme Bylaw (2020) 

A summary of the prescribed development parameters for “Business Zone II (BII)” - ‘liquor 

store’ and a comparison of the proposed development’s parameters are shown in the table 

below: 

Prescribed Development Parameter Proposal Compliance 

Primary Use: 

‘shop’ ‘shop’ Comply 

‘liquor store’ Consent Use 

Required 

Coverage: 80% 40.35% Comply 

 

Floor Factor: 1 0.40 Comply 

Height: 

The highest point of a 

building may not exceed 

8.5m metres above NGL 

One story  

Comply 

Building Lines: 

Street building line (north): 

4.5m  

5m  
Comply 

Side building line (east): 

0m 
4.5m 

Comply 

Side building line (south): 

0m 
4.5m  

Comply 

Side building line (west): 

0m. 

4.5m  
Comply 

Parking: 

4x parking bay per 100m² 

GLA  

960m² 

Parking bays 

required: 39x 

 

Parking Bays 

provided: 40x 

Comply 

Non-conforming 

parking layout 
Parking For Physically 

Disabled: 

1x required 

1001 – 2500m² 

1x required 

1x provided 

(Parking Bay#1) 
Comply 

Loading Bay: 
1x refuse area required 1x loading bay 

provided 
Comply 

Refuse Room:  1x provided  Comply 

 

3.2.1. The Applicant has been operating a liquor store on Knysna Erf 8322 for 

several years.  The property currently accommodates for Business Zone II and 

allows primary use as “store”. The Applicant proposes to continue as a liquor 
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store and therefor has to apply for consent use, which will be explained in 

depth with the submission of the consent use application. 

3.2.2. The Applicant was unaware that the operation of the property as a liquor store 

was not allowed following the lapse of the previous land-use approval.  The 

changes were not notified to the Applicant. As such, the Applicant continued 

operating the liquor store in good faith, in line with previous municipal 

practices and expectations and with the confirmed 2015 zoning certificate. 

3.2.3. The Knysna Municipality Zoning Scheme By-law (2020) prescribes the primary 

use as “store” for the property.  While the property is currently used as a 

liquor store, which is permitted under the zoning of Business Zone II as a 

consent use, meaning it is considered a non-conforming land use without6 the 

consent. 

3.2.4. In summary, the only aspect in which the Applicant’s current operations do 

not comply with municipal regulations is the land use, due to the lapse of the 

previous land-use approval.  All physical development parameters, including 

coverage, building lines, height, parking, access, and civil services, comply 

fully with the Knysna Zoning Scheme By-law (2020) or are otherwise non-

conforming in terms of approved plans.  The Applicant therefore seeks the 

determination of an administrative penalty, recognizing that the non-

compliance was unintentional, and that the development otherwise meets all 

municipal planning and service requirements. 

Determining Factor Contravention on Knysna Erf 8322 

The nature, duration, 

gravity and extent of the 

contravention. 

(i) Nature: Knysna Erf 8322 is zoned “Business Zone 

II”. All structures were constructed in accordance 

with the development parameters, whilst 2015 

zoning certificate was in effect, allowing the land 

use. The previous land-use approval lapse without 

the landowner being notified and they continued to 

operate the liquor store. 

(ii) Duration: Since the lapse of the previous approved 

land-use, the land use has been considered 

unlawful, meaning the duration of the illegal land 

use extends from 2020 to the present (2026). 

(iii) Gravity and extent: The development on the property 

is in accordance with the development parameters as 

set out in the Knysna Municipality Zoning Scheme By-

law (2020), and the structures on the property have 

been approved as indicated on the previous building 

plans attached as Annexure E. Only the land use on 

the property does not comply with what is allowed on 

the property.  The application will be submitted once 

the Contravention application is considered complete 

by Knysna Municipality. 
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Determining Factor Contravention on Knysna Erf 8322 

The conduct of the person 

involved in the 

contravention. 

Once the landowner was informed that the land use on the 

property was not permitted under the Business Zone II 

zoning, they initiated the process to legalise the use.  The 

Applicants became aware of the status of the land use 

when they sought to renew their liquor licence, as discussed 

in the consent use application’s motivation report. 

The proposed application will result in the legalisation of all 

existing structures and land uses on the application area; 

therefore, no further application will be required.  However, 

the applicant is submitting this request for the 

determination of an administrative penalty, as the land use 

was unlawful, despite the landowner not having been 

informed of the lapse of the previous approved land-use. 

Whether the unlawful 

conduct was stopped. 

Given the severe implications (e.g. job losses, etc.), that 

would result from halting the operation of the liquor store, 

for the duration of the consent use application process with 

the municipality,  the landowner has continued to operate 

the establishment while the application is being processed.  

If operations were to cease, the business would be unable 

to generate any income, directly affecting its financial 

viability and sustainability.  Furthermore, the liquor store 

currently provides stable employment. Suspending 

operations would therefore result in the immediate loss of 

employment for these individuals, many of whom rely solely 

on this income to support their families. 

In light of these socio-economic considerations, and given 

that the land use is in the process of being legalised 

through the current application, the decision to allow the 

continued operation of the liquor store is regarded as 

reasonable and necessary to prevent significant hardship to 

the employees and their dependents. 

Whether a person involved 

in the contravention has 

previously contravened this 

by-law or a previous 

planning law. 

No 

4. CALCULATION FOR CONTRAVENTION LEVY ON KNYSAN ERF 8322 

The Applicant was unaware that the previous approved land-use had lapsed in 2020, and therefore 

continued operating the liquor store in good faith under the assumption that the use rights previously 

applicable to the property remained in place.  It was only during the liquor licence renewal process 

that the landowner became aware that the current land use was no longer permitted as a primary 

right and required formal approval.  All structures on the property comply with the development 

parameters prescribed by the Knysna Municipality Zoning Scheme By-law (2020). 
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An application to regularise the existing liquor store use, will be submitted simultaneously with this 

contravention application.  The landowner does not dispute the need for an administrative penalty; 

however, given that the non-compliance resulted from the lack of notification regarding lapse of the 

previous land-use approval. the Applicant respectfully requests that the minimum applicable penalty 

be imposed.  In accordance with Section 8(b) (ii) of the Knysna Municipality Application Fees (2025–

2026), the applicable administrative penalty for unauthorised residential land use, such as an 

Unauthorised Business & industrial use, is R24, 000.00. 

5. PRE-APPLICATION CONSULTATION 

The required pre-application consultation was conducted with Knysna Municipality on 11 December 

2025 for the proposed application.  The pre-application consultation panel did not highlight any red 

flags or major concerns regarding the intended application.  A copy of the pre-application 

consultation meeting minutes is attached as Annexure F. 

6. CONCLUSION 

6.1. The Applicant has operated the liquor store on Knysna Erf 8322 in good faith, unaware 

of the lapse of the previous land-use approval. Therefore, the land use on the property 

was illegal since 2020, due to the landowners not being notified of the lapsed approval. 

6.2. The current structures that are constructed on the property are all in compliance with 

the Knysna Municipality Zoning Scheme By-law (2020)  

6.3. Once the landowner was informed that the land use on the property was not permitted 

under the Business Zone II without consent, they immediately initiated the process to 

legalise the use. 

6.4. The owners of Knysna Erf 8322 wish to apply for the determination of an administrative 

penalty to legalise the existing land use that has been in operation for more than 10 

years.  The landowners are not contesting the administrative penalty and have agreed 

to pay the fine of R24, 000.00. 

6.5. A land use application in terms of Section 15 of the Knysna Spatial Planning and Land 

Use Management Bylaw (2021) will be submitted simultaneously with this application. 

6.6. The following is a list of Annexures in support of the application: 

Annexure A. Signed Power of Attorney 

Annexure B. Title Deed (T33291/1994) – Knysna Erf 8322 

Annexure C. Locality Plan  

Annexure D. Application form dated 21 January 2026 

Annexure E. Building plans 

Annexure F. Pre-Application dated, 11 December 2025 

 

Application is now made for the determination of an administrative penalty as contemplated in 

Section 93 of the Knysna Spatial Planning and Land Use Management Bylaw (2021). 

We trust the above is in order.  Please do not hesitate to contact us should you require any additional 

information in this regard. 
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Kind regards, 

 
MARIKE VREKEN  

Pr. Pln A/1101/1999 M SAPI 10233 
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⎯ MOTIVATING MEMORANDUM ⎯ 
in support of an application 

lodged by virtue of Section 15(2)(r) 

of the 

Knysna Spatial Planning and Land Use Planning Management Bylaw of 2021 

for the determination of an administrative penalty 

in respect of irregular structures 

on 

Erf 1967, Leisure Island, Knysna 

Version 2, 6 February 2026 
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1. BACKGROUND 

The matriarch of the Bogenhofer family bought this property in 1984. In 1998 she established the company 
Bogenhofer Ontwikkeling (Eiendoms) Beperk, which company took transfer of the property in 1999. 

Since 1984 this property was the holiday residence of the family and over time, as the family grew older, 
things changed. Mr. Hans-Rudi Bogenhofer (the authorised director of the company) bought their interests 
in the property from his siblings and is effectively the present landowner.  

To improve the property, the landowner approached the Knysna company Plans R Us to prepare the 
required building plans. During the preparation of the building plans it became apparent that a land use 
application will be required to obtain certain permissions for existing and planned improvements to the 
original property. The matter was then referred to the author, who investigated the case and found 
irregularities. It was then determined that town planning applications will have to be submitted for the 
following purposes: 

(a) For permanent departures from the development parameters of the Zoning Scheme By-law to relax 
building lines; and 

(b) For the removal of title restrictions; and 

(c) For the determination of an administrative penalty in respect of transgressions of the Zoning Scheme 
By-law. 

To address these, new landowner then issued an authorisation to the author for the lodging of the required 
land use applications, as per the attached Company resolution (Annexure A1) and Power of Attorney 
(Annexure A2). 

This application serves to address (c) above while the applications mentioned in (a) and (b) above, will be 
submitted separately. 

2. THE APPLICATION 

This application is lodged by virtue of Section 15(2)(r) of the Knysna Municipality Spatial Planning and Land Use 
Management By-law of 2021, to enable the Municipal Planning Tribunal to: 

a) decide on the imposition of an administrative penalty; and 

b) determine the amount of the penalty 

in respect of contraventions of this by-law prevailing on the subject property and where the Municipality 
has not issued a S.87(2)(a) compliance notice. 

3. THE SUBJECT PROPERTY 

3.1. The Subject Property 

The application applies to Erf 1967, Knysna, hereinafter referred to as the subject property.  

3.2. Locality 

As indicated on the locality plan attached as Annexure B, the subject property is situated at 6 
Recreation Drive, Leasure Island. This is in the jurisdiction of the Knysna Local Municipality which 
falls within the boundaries of the Eden District Municipality of the Western Cape Province.  

3.3. Ownership 

The property is now registered in the name of Bogenhofer Ontwikkeling (Eiendoms) Beperk 
registration number 98/19789/07. 

For the purposes of the authorisation to lodge this application, also refer to Annexures A3 and A4 
which are the CIPC certificate of the holding company and a copy of the ID document of the sole 
director. 
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3.4. Title Deed 

The subject property is currently registered by virtue of Deed of Transfer T6439/1999 as per attached 
Annexure C.  

Title condition B(f) which determines street and lateral building lines of 4,72 m and 1,57 m 
respectively, is restrictive to the existing and proposed development of the property. This will be 
dealt with in more detail later in this memorandum. 

Because of the negative impact of this condition, it is proposed to be removed. In paragraph 11.4 
this proposal is discussed in the context of Section 33(4) of the Knysna Municipality Spatial Planning 
and Land Use Management By-law of 2021. 

3.5. SG Diagram 

The subject property appears on page 2 of the SG General Plan for the township of Leisure Isle, SG 
General Plan no. 2395/1936 as shown on Annexure D. 

3.6. Bonds 

The property is currently not bonded. 

3.7. Size 

According to its Title Deed, the subject property is 496 m2 in extent. This corresponds with the SG 
General Plan. 

3.8. Land use 

The use of land in the vicinity of the subject property is shown on Annexure E. 

4. THE EXISTING DEVELOPMENT AND INCONSISTENCIES WITH THE ZONING SCHEME 

4.1. Description of the existing development 

The development of the property consists of a double storey dwelling house with the following 
external features: 

• A covered veranda on the southern side of the house; and 
• A built-in braai integrated with the veranda; and 
• A small pergola connecting to the roof of the veranda; and 
• A small Wendy house on the western side of the dwelling.  

The veranda roof and built-in braai, which are the topics of this application, are shown in the photo 
below. 
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4.2. Analysis of the transgressions 

The following extract from Annexure H1 (SDP - BL encroachments) serves to assist with the tabular 
analysis of the irregular encroachments of the building lines. 

 

 

 
Annex. 

H1 
ref. 

STRUCTURE EXISTING AND POTENTIAL TRANSGRESSIONS AND REMEDIES 

2 Existing braai Encroaching the eastern side building line of the Zoning Scheme and the Title 
Deed. 

⮽ Apply in terms of S.15(2)(b) to relax the eastern side building line to 0,00 m. 
⮽ Apply in terms of S.15(2)(f) to remove condition B(f) of the Title Deed. 

3 Existing 
veranda roof 

Encroaching the street building line and eastern side building line of the 
Zoning Scheme and the Title Deed. 

⮽ Apply in terms of S.15(2)(b) to relax the eastern side building line to 0,00 m 
and the street building line to 2,26 m. 
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Annex. 
H1 
ref. 

STRUCTURE EXISTING AND POTENTIAL TRANSGRESSIONS AND REMEDIES 

⮽ Apply in terms of S.15(2)(f) to remove condition B(f) of the Title Deed. 

4.3. Quantification of the value of buildings and structures transgressing 

The landowner’s architect, Messrs Plans R Us of Knysna, provided an estimation of the construction 
cost of the transgressions as analysed in the table below – see Annexure J. 

PLAN REF 
NO 

COMPONENT DESCRIPTION AMOUNT 

2 Built-in braai 
The fixed brick structure of the braai  R4 000,00 

The stainless-steel insert of the braai R12 000,00 

3 Veranda roof Only sheeting and purlins installed on existing pergola  R5 000,00 

          TOTAL R21 000,00 

       Penalty percentage 2% R420,00 

 

5. CONSIDERATIONS RELATED TO THE DETERMINATION OF AN APPROPRIATE 
ADMINISTRATIVE PENALTY 

With the above as background, the contraventions can now be analysed in terms of the criteria outlined in 
S.93(9) of the applicable Bylaw. 

5.1. The nature, duration, gravity and extent of the contravention 

Nature 

The nature of the contraventions has been described in depth in paragraph 4 above. 

Duration 

The braai was built before 1984 when the house was purchased by the family. 

The covering of the pergola to form a roof was done in circa 2019. 

Gravity 

To evaluate the gravity of the contraventions, it will be helpful to consider to what extend it impacted 
negatively on the neighbours, the neighbourhood and the town. Although the relevant by-law was 
not fully adhered to in this case, it is argued that the gravity of the transgressions is negligible, 
because:   

• It did not cause harm, physical or otherwise, to private or public property. 
• It did not threaten the security or well-being of society. 
• It did not interfere with traffic movements and/or traffic safety or block lines of sight.  
• It did not detract from the amenity of the neighbourhood. 
• It did not restrict the ventilation of air between neighbouring buildings. 
• It did not interfere with the scenic view of neighbours. 
• It did not restrict sunlight from reaching streets and/or neighbours’ properties. 
• It did not potentially obstruct the firefighters or prevent them from fulfilling their duties. 
• It did not cause buildings to be positioned too close to each other so as to potentially allow fires from 

running uninterrupted from building to building. 
• It did not interfere with the space required for the provision of engineering services (water, electricity 

and sewage) and other utilities (i.e. telecommunication lines). 
• It did not encroach upon land required for planned new roads or road widenings. 
• It did not prevent the creation of attractive streetscapes. 
• It did not contribute to the creation of unacceptable high development densities. 

743



7 | P a g e  
 

• It did not interfere with the creation of private living conditions on other properties. 
• It did not impact on any of the rights of other landowners.  
• It did not affect property values in the neighbourhood negatively. 
• It did not impact nature detrimentally. 

To summarise – the transgressions cannot be regarded as having any significant negative influence 
on neighbours, the neighbourhood or the town. In fact, not been reported by neighbours or getting 
noticed by the responsible municipal employees, is ultimate proof of the insignificant gravity of the 
transgressions. 

Extent 

The transgressions cannot be regarded as significant or of such nature and extent that it can be 
regarded as incompatible with the surrounding neighbourhood. This aspect has been elaborated 
upon in the application submitted in terms of S.15(2)(b) of the relevant bylaw. 

5.2. The conduct of the persons involved in the contravention 

Upon becoming aware of the transgressions, the landowner immediately issued instructions to their 
professional team to rectify the matter. 

 

 

5.3. Whether the unlawful conduct was stopped 

In this case the transgression should not be deemed as ongoing wrongful conduct that can be 
stopped (such as a factory on a residential property). What is dealt with in this case, is the perpetual 
consequences of past wrongful conduct. 

5.4. Previous contraventions of the applicable and/or related by-laws 

The landowner declared that they have never been responsible for any other contravention of 
Knysna’s town planning by-laws before.  

6. THE DETERMINATION OF THE PENALTY 

Extenuating circumstances 

Although the municipality may in terms of s.93(2) of the relevant bylaw decide to levy an administrative 
penalty where a person has contravened the relevant bylaw(s), it is not compulsory.  

To determine if the levying of a penalty is justified, the following circumstances should first be considered: 

(a) The landowner commenced a process of regularising the mistakes of the past without being forced 
by the municipality. 

(b) The landowner admitted guilt and is willing to face the consequences of the law. 

(c) None of the transgressions involve habitable structures. 

(d) All of the transgressions are of lesser size and impact. 

(e) None of the transgressions caused any negative impact on the neighbours, the neighbourhood or 
the town.  

The percentage to apply 

Although the municipality may levy an administrative penalty of up to 100% of the value of the building, 
construction, and engineering work unlawfully carried out, the following circumstances should be 
considered before the fraction/percentage is determined: 

(a) It is argued that most of the administrative penalties approved by the Planning Tribunal are less than 
5% with a probable average of 2%.  

(b) In this case we are dealing with minor transgressions which had no negative impact. 

(c) We are also dealing with a landowner who does not resist being “disciplined”. 
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(d) The expenses the landowner had to incur to get to this point should be seen as sufficient 
“punishment”.  

For these reasons it is proposed that the appropriate fraction/percentage to be applied is not more than 
1%.    

7. CONCLUSION 

The willingness of the landowner to correct mistakes of the past and to accept accountability despite the 
circumstances which led to the transgressions, as well as the costs of effecting these corrections, should 
be taken as important reasons to keep the penalty to a minimum.  

In the light of the above background, the Knysna Planning Tribunal is respectfully requested to keep the 
administrative penalty to an amount of less than 1% of the cost of the transgressing structures. 

 

 

 

A.C. BURGER Pr. Planner (A/767/1994) 
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