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Knysna Municipal Manager                                                                                                   3 March 2025 

PO Box 21 

Knysna 

6530 

By email to: knysna@knysna.gov.za 

 

For Attention: Hennie Smit 

Sir,  

RESPONSE TO THE APPEAL RECEIVED: SUBDIVISION OF THE REMAINDER OF REMAINDER OF THE 

FARM NOETZIE NO 394 

We hereby confirm that we have received a notification about an appeal submitted by Melanie 

Gosling on behalf of the Noetzie Conservancy Owners Association, against the decision of the Knysna 

Municipal Planning Tribunal (the “KMPT”) that approved the Subdivision of the Remainder of the 

Farm Noetzie 394, subject to certain conditions.  

The Appeal states that the NCOA is the legally constituted body, representing all Noetzie 

homeowners and the conservancy. For the sake of good order, a copy of the minutes/resolution 

authorising the lodgement of an Appeal against the Decision of the Tribunal should accompany the 

Notice of Appeal. 

 

Regardless of the above, we submit that the appeal fails to comply with the requirements of Section 

80 (2) of the Knysna Municipality Spatial Planning and Land Use Management By-Law, as it does not 

adequately set out the following: 
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a) Grounds for the appeal: 

i) The appellant did not suggest that the administrative action was not procedurally fair as 

contemplated in the Promotion of Administrative Justice Act, 2000 of (Act 3 of 2000); 

ii) The appellant fails to provide a substantive argument regarding the merits of the land development 

or land use application that would indicate an error in the Tribunal’s decision. Instead, the appeal is 

based on a misunderstanding of land use and legal procedures rather than any legitimate grounds for 

review. It also seeks to expand the conditions imposed by the Tribunal. 

b) Factual or legal basis: 

The appellant does not present any factual or legal findings to support their appeal, relying instead 

on misinterpretations of planning regulations and unrealistic expectations from both the Municipality 

and the landowner. 

c) New issues for consideration: 

The appeal introduces no new matters for the Appeal Authority to consider. Rather, it merely 

reiterates objections previously raised, which have been considered by the Tribunal and sufficiently 

addressed in the conditions of approval. 

Accordingly, the appeal lacks merit and does not meet the statutory requirements for consideration. 

 

RESPONSE TO REASONS SET OUT IN THE APPEAL 

A. REGISTRATION OF SERVITUDES 

Condition 2 (c) of the Subdivision Approval stipulates that the landowner must secure public access 

to the beach and provide public parking through the registration of servitudes. As indicated on the 

attached Subdivision Plan, the following servitudes have been provided: 

• A private right-of-way servitude over Portion A (unregistered Erf 13493), in favour of Erf 20379 

Knysna and a public walkway following the same route to the public stairs.  
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• Servitude area, 683m² in extent over Portion A (unregistered Erf 13493), in favour of Erven 

20328, 20329, 20376, 20375, and 20330 to be used for private access and parking purposes; 

• Private right of way servitude 5m wide, in favour of Erven 20328, 20329, 20376, 20375 and 

20330; 

• Private Right of way servitude, usufruct and encroachment servitudes in favour of Erf 20380; 

• Private right of way and parking servitude in favour of Erf 20338; 

• Servitude to protect an existing water pipeline traversing over Portion A (unregistered Erf 

13493), which extends to Erf 20379; 

• Servitude to protect the existing electrical reticulation traversing over Portion A, which extends 

to Erf 20379. 

• A temporary servitude in favour of the general public providing access to, and use of, the 

existing 18 parking bays currently located on the property, with the provision that should the 

registered owner of the subdivided Erf no 13493 at any time in the future wish to relocate or 

realign the position of the parking, provision must be made to the satisfaction of the Knysna 

Municipality for access to and use of adequate alternative parking facilities for 18 parking bays. 

 

• Protection of the use of the existing public road that leads from the boundary of the property 

to the beach in either a road reserve or a temporary access servitude, subject to the feedback 

from the Surveyor General regarding the status of the road as depicted on GP 19.  

 

The Noetzie Conservancy Owners Association (NCOA) has appealed to this condition, arguing that 

the servitudes must be registered prior to the subdivision to ensure their legal enforceability. 

However, this interpretation overlooks the statutory requirements outlined in Section 20 of the 

Knysna Municipality Land Use Planning Bylaw. 

Section 20 (5)  states that if the municipality approves a subdivision, the applicant must submit a 

General Plan or diagram to the Surveyor General Office for approval, including proof to the 

satisfaction of the Surveyor General Office of: 
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a) the municipalities’ decision to approve the subdivision; 

b) the conditions of approval imposed in terms of section 66; and 

c) the approved Subdivision Plan. 

In accordance with this provision, all relevant conditions of approval must be met before the 

subdivision can be approved in the Office of the Surveyor General and be registered in the Deeds 

Office. This means that once the municipality approves the subdivision plan (after the appeal has 

been resolved), which must include the required servitudes as per the above condition, the process 

for formalising these servitudes follows a well-established legal sequence: 

• Surveyor General Approval – The servitude diagrams will be submitted and approved by the 

Surveyor General concurrently with the subdivision diagram. 

• Simultaneous Registration – The registration of the subdivision and the servitudes will occur 

at the same time, ensuring that the servitudes are legally binding upon registration. 

• Regulatory Compliance – The subdivision cannot be registered without the simultaneous 

registration of the required servitudes, guaranteeing their enforceability. 

Thus, the argument that servitudes must be registered prior to subdivision is fundamentally flawed. 

The established legislative framework ensures that these servitudes will be secured in a legally 

binding manner at the appropriate stage in the approval and registration process. Consequently, the 

appeal against Condition 2 (c) should be dismissed. 

 

B. RIVER MANAGEMENT PLAN 

Point  4 (a): Requirement for a River Management Plan: 

Section 4 of the approval provides some additional information to the land owner that does not form 

part of the decision or the conditions thereto and cannot technically be appealed. Section 4 (a) of the 

approval document states that the landowner or their successor in title must ensure that a River 

Management Plan is approved and implemented to the satisfaction of the relevant authority. This 
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condition was explicitly included in response to the Noetzie Conservancy Owners Association 

(NCOA)’s initial objections. The NCOA originally requested that: 

• A stream servitude be registered. 

• Provisions be made to address existing unregularised and potential future water access and 

abstraction rights. 

• An integrated stream management plan be developed in consultation with the relevant 

authorities. 

The NCOA appears to expect that the landowner must: 

• Provide a fully developed Integrated River Management Plan that includes a much wider area 

upstream. 

• Ensure that all riparian property owners participate in its formulation and implementation. 

• Secure formal access rights for all riparian landowners, similar to what a registered stream 

servitude would provide. 

Knysna Municipality’s jurisdiction: 

The NCOA’s expectations fail to consider that the municipal planning authority does not regulate 

water use rights in South Africa. In terms of Section 66 (8) of the Knysna Municipality: Spatial Planning 

& Land Use Management By-law, a municipality may not approve a land use application subject to a 

condition requiring approval under other legislation. However, any approval granted under this By-

Law must inform the applicant that compliance with other applicable legislation is still required. 

Thus, while the municipality has alerted the landowner to the need for a River Management Plan, it 

cannot enforce this condition, as water use falls outside its jurisdiction. The relevant regulatory 

authority for water rights and management is the Department of Water and Sanitation (DWS), in 

terms of the National Water Act, 1998 (Act No. 36 of 1998) and the property falls under the 

jurisdiction of the Breede-Gouritz Catchment Management Agency. 
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 Landowners’ responsibility: 

The NCOA claims that the landowner should be solely responsible for formulating and implementing 

a collective River Management Plan. However, this expectation is unreasonable for the following 

reasons: 

• The current landowner is not the transgressor regarding water access and abstraction 

rights—most existing issues stem from surrounding property owners as stated in the appeal. 

• It is not the landowner’s sole responsibility to regulate or coordinate river management 

efforts that extend beyond their property boundaries. 

• Such an initiative should be a collaborative effort involving all affected parties, with the NCOA 

itself being best positioned to facilitate coordination, in line with the aims of the NCOA 

Constitution.  

 

Access Rights for Riparian Landowners: 

The NCOA further requests that all riparian landowners be granted access rights to the river, in the 

form of a stream servitude. However, there is no legal basis for this demand: 

• There are no existing access rights to the river for any property owners. 

• The granting of the subdivision does not alter or create new access rights. 

• Any claim to such rights would need to be legally established, which is beyond the scope of 

this application. 

We believe that the municipality has correctly included additional information alerting the owners 

or their successors of the need for a River Management Plan but cannot legally enforce its 

implementation as a condition of the subdivision.  

The appeal against section 4 (a) cannot be reviewed as it is not part of the approval or the conditions 

thereto. As such it should be dismissed.  
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C.  FIRE RISK MANAGEMENT PLAN 

Item 4 (c) stipulates that the landowner and/or their successor in title must ensure the approval and 

implementation of a Fire Risk Management Plan. The NCOA contends that this condition is insufficient 

to adequately address the fire risk associated with the proposed development. In light of this, they 

request the following measures be imposed as conditions of approval: 

• The establishment of an Integrated Fire Management Plan is to be included as a condition of 

approval. 

• Following the completion of a comprehensive fire risk assessment, the development of a Fire 

Risk Management Plan in consultation with the Knysna Municipality (KM), South Cape Fire 

Association (SCFA), and NCOA. 

• Assurance that the Fire Risk Management Plan complies with the requirements set forth in 

the Conservation of Agricultural Resources Act (CARA). 

• The mandatory membership of the landowner in the South Cape Fire Association. 

We believe that the aforementioned requests can be adequately addressed through the required Fire 

Management Plan and do not provide sufficient grounds for appealing the original decision. 

The rationale for not including these stipulations as conditions of approval is twofold. First, the fire 

risk exists independently of the subdivision; it is a pre-existing condition that the landowner and the 

NCOA are responsible for managing, regardless of whether a subdivision is approved. Second, the 

management of fire risk should be seen as an ongoing obligation of the landowner and the NCOA, 

which does not necessitate a direct connection to the subdivision process. 

In summary, the responsibility for addressing fire risk lies with the landowner, and existing provisions 

can adequately ensure that fire management needs are met without the need to impose additional 

conditions related specifically to the subdivision. The NCOA’s appeal on this matter is therefore also 

unfounded and should be dismissed. 

In conclusion, we would like to propose that the appeal against item 4 (c) is invalid or should be 

dismissed as it does not comply with the requirements of Section 80 (2). 
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D. CONCLUSION 

The appeal submitted by the Noetzie Conservancy Owners Association against the conditions of the 

subdivision approval of the Remainder of Farm Noetzie 394 lacks merit and does not comply with 

the requirements of Section 80 (2) of the Knysna Municipality Spatial Planning and Land Use 

Management By-Law. The appeal fails to provide valid grounds, factual or legal justification, or new 

issues for consideration. Key objections, including the timing of servitude registration, the 

requirement for a River Management Plan, and Fire Risk Management, are based on ignorance of 

planning regulations and legal procedures. We believe that the conditions imposed by the Tribunal 

align with statutory requirements, and the arguments presented in the appeal do not justify the 

administrative process of reviewing the decision and certainly do not justify overturning the decision, 

should it be reviewed. Consequently, the appeal should be found invalid or alternatively should be 

dismissed. 

We thank you for your attention to this matter. 

Kind Regards, 

 

 

Lizemarie Botha. 
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P O Box 3144, Paarl, 7620                    

Knysna Municipality                                                                                                     5 December 2025 

Attention: Liesel Bailey   

Administrator: Tribunal and Appeal Authority 

Email: lbailey@knysna.gov.za 

 

Dear Sirs 

 

SUBJECT: PURPORTED APPEAL HEARING – 8 DECEMBER 2025 AT 12H00: REMAINDER OF 

FARM NOETZIE 394 – OBJECTION TO ULTRA VIRES PROCEEDINGS 

As previously recorded, we act on behalf of Pezula Private Estate (Pty) Ltd, the applicant in this 

matter. 

We address you regarding the notice received yesterday inviting our client to attend an oral hearing 

before the Appeal Authority scheduled for 8 December 2025 at 12h00 in relation to the subdivision of 

Remainder of Farm Noetzie 394, Knysna. 

Our client objects in the strongest possible terms to the convening of this purported hearing. The 

objection is based on multiple independent grounds of unlawfulness, irrationality, and procedural 

unfairness, which are set out below. 

First, on 15 October 2025, Mr J.H. Smit, the Land Use Manager of the Knysna Municipality, addressed 

a letter to Planning Space, acting on behalf of the applicant, expressly confirming that, in terms of 

section 80(1)(b) of the Knysna Municipality By-law on Spatial Planning and Land Use Management 

(2021), the appeal forming the subject matter of the ongoing dispute “had been finalised” and had 

already been adjudicated and pronounced upon. Mr Smit unambiguously recorded that the matter had 

been finalised. 

The legislative framework therefore provides for one appeal only, and that appeal has already been 

exercised and concluded. The doctrine of functus officio applies. The Appeal Authority has exhausted 

its jurisdiction and cannot lawfully reconvene, rehear, or reconsider an appeal already determined. 

The notice issued to us is therefore pro non scripto, as the By-law contains no empowering provision 

for a second or further appeal process. 
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Any attempt by the Municipality or the Appeal Authority to hold an additional “appeal hearing” would 

constitute ultra vires conduct, inconsistent with both the By-law and SPLUMA, and invalid from 

inception. 

Secondly, we place on record that we have on several prior occasions formally alerted the Municipality 

to this jurisdictional bar. The Municipality’s own senior official, Mr Smit, ultimately confirmed our 

position in writing. The Municipality is therefore fully aware that it lacks lawful authority to convene the 

appeal scheduled for 8 December 2025 and would be acting intentionally outside its statutory powers 

should it nonetheless proceed. 

Thirdly, the notice period afforded is, independently, fatally defective. The email sent to us yesterday 

demands attendance on Monday, 8 December 2025, at 12h00, providing one business day’s notice for 

a substantive appeal hearing.  

Such notice is unreasonable to the point of absurdity. It is impossible to prepare adequately, consult 

our client, consider the agenda, prepare any written submissions, or meaningfully participate. Counsel 

already briefed in the matter is based in Cape Town and must make travel arrangements and is 

notwithstanding already engaged in Court Proceedings on the particular day. It is self-evidently 

impossible for counsel to appear on such truncated notice. 

The Municipality’s conduct violates the duty to provide reasonable and procedurally fair notice as 

required by section 3 of PAJA. 

For ease of reference, the notice sent yesterday reads as follows: 

“Good day, 

I trust you find this well. 

You are hereby invited to attend an Oral Hearing held by the Appeal Authority on 8 December 2025, 

12:00pm in the Council Chambers, 5 Clyde Street, Knysna CBD. 

Kindly find attached hereto the Agenda for your attention and perusal. The full agenda will be available 

on our website by end of business today at https://www.knysna.gov.za/government/council/knysna-

municipal-planning-tribunal/ 
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Kindly confirm in writing, should you wish to make an oral presentation. Please submit a written 

summary of your oral presentation after the proceedings. 

Kind regards, 

The Municipality is, or ought to be, aware that issuing an impossible notice period compounds the 

unlawfulness already inherent in attempting to convene a second appeal hearing. 

Fourthly, any decision taken at or arising from such an ultra vires and procedurally unfair hearing 

would immediately be susceptible to review under section 6 of the Promotion of Administrative Justice 

Act, 2000, including: 

1.1. s 6(2)(a)(i) – the administrator acted without lawful authority; 

1.2. s 6(2)(f) – failure to comply with mandatory and material procedures; 

1.3. 6(2)(h) – the action is so unreasonable that no reasonable decision-maker could have 

taken it. 

We record formally that we hold instructions to institute such review proceedings immediately and on 

an urgent basis, including a request for a punitive costs order de bonis propriis against the individual 

decision-makers should the Municipality persist in advancing a process that it knows is unlawful and 

outside the scope of its statutory powers. Proceeding under these circumstances would constitute an 

abuse of process. 

In light of the above, we demand written confirmation forthwith, today, that the Municipality will not 

proceed with the purported appeal hearing scheduled for 8 December 2025 at 12h00, nor with any 

other process seeking to reconsider the appeal already finalised in terms of section 80(1)(b). 

Failing such confirmation, all our client’s rights are reserved. 

Be guided accordingly. 

Yours sincerely 

 

Marius Botha 
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