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INTRODUCTION
This PPP Agreement regulates:

i) The development (Build), design, finance, maintenance and operation of a new Social Housing
Residential Housing complex, sell Houses to Beneficiaries earning between R3500.01 and
R22000.00 monthly income, and open sites for self-construction Buyers.

i) The development and provision of middle earning (The GAP seg
Specifications or as may be agreed in writing between the Parties
in accordance with the provisions of this PPP Agreement; and

nt) Community. Output
e Finance Close Date

iii) The provision of expertise in similar Housing Developmen ment. Compliance with
all laws, Regulations and By-Laws of the Municipality, a uses, Applications of
the FLISP and Alienation of complete Houses to Buy!

This PPP Agreement follows the Request for Proposal y the Knysna Municipality on [02
October 2025] inviting proposals frogifthe, pri dertake the development, design,

the preferred bidder and it : G egotiations (and or BAFO),
Knysna Municipality reg i . [ has agreed to undertake and
provide the Project i i ge 1) on the terms and conditions set out in this
PPP Agreement.

Now it is agreed a

Erf 3339, Knysna PPP Agreement [Draft 20250903] 10



THE ESSENTIALIA NEGOTII
This PPP Agreement confirms the meeting of the minds (consensus) between the Patrties as follows:

iv) The Private Developer will take over the Site, design the Site Layout, Design the Houses,
Build, Finance, Sell Complete Houses (Sectional Titles) & Sub divided (Full Title) Erfs, provide
Maintenance & Operations Manuals, Advertise Sales of Houses & assist in all Buyers
Applications of Banks Home Loans, FLISP & any other Grant(s) (Estate Agent), Transfer
Ownership of Complete Houses to Buyers, Transfer Ownership of Full Title Stands to 80 Free
Stands to be purchased by affording purchasers at a market price with conditions for building
homes and not for any other Purpose nor Leasing purposes, to Register the Complex SG
Diagram with the Surveyor General & the Deeds Office (Conveyancing) and to comply with any
Municipal By-Laws, Regulation & Laws of the Republic of South Africa.

V) The Private Developer will take over the Site, design, Build, Fund, Maintain & Operate for 3
years and to have 144 (min) Town Houses fully Built and sell at Market Value to deserving
Buyers funded by Banks and assist in FLISP Applications to those who qualify.

vi) The Private Developer will take over the Site, design, Build, Fund, Maintain & Operate for 3
years it to have 103 Flats (min) and sell the same at Market Value to deserving Buyers funded
by Banks and assist in FLISP Applications to those who qualify

vii) The Private Developer will transfer Properties to Buyers and assure allocation of all Properties and
ensure that all Properties are in good Quality Condition for 3 years

viii) The Private Developer will accept adjudication of Delivery of Works from the Project Officer for
works done and in acceptable condition.

iX) The Private Developer will accept Alternative Dispute Resolution in the invent that a dispute
arises as shall be agreed at Financial Close and signing of this Agreement.

X) The Private Party shall cause that the entire site unoccupied to remain the sole Property owned
by Knysna Municipality in 3 years after the completion of the Development and Selling of
demarcated Sites.

xi) The Private Party shall make its income and in full of no Contingent Fees from selling of
Properties mentioned herein supra with clear no charge to the Municipality at his/her or its risk.

xii) The Private Developer assures the Municipality that the values of Properties shall be affordable
to the Earning group between R3500.01 to R22000.00 Households per month of earnings.

xiii) The Private Developer assures the Municipality that he/she or it will establish a Construction
Company, the Marketing Company and Conveyancing Practitioner to transfer the bought
properties at agreed cost.

xiv) The Private Developer agrees that any defects to the Complex and individual houses that are
built by him/her or it will be repaired at no cost to the Municipality during the 3-year latent
defect liability period. The liability period is for the Private Party’s liability.

xv) The Private Party agrees that the principle of “pacta sunt servanda” shall apply between
the Parties and as, when and where the contradiction between the Contract and the
Constitution arises, the Constitution shall be supreme.

Erf 3339, Knysna PPP Agreement [Draft 20250903] 11



PART 1: PRELIMINARY

1. DEFINITIONS

In this PPP Agreement, unless the context otherwise requires, the following capitalized terms
shall have the meanings assigned to them below and cognate expressions shall have
corresponding meanings:

1.1 Access Road means the Initial Access Road or the Alternative Access Road (as
applicable).
1.2 Actual Construction Completion Date means the date on which the construction and

commissioning of all the Works is completed, being the date on which the Final
Completion Certificate is issued.

1.3 Adjusted Debt means ninety percent (90%) of the Debt, less, to the extent that it is a
positive amount, the aggregate of:

1.4 Any Post Termination Service Amounts paid to the Private Party to date.

141 All credit balances on any bank accounts held by or on behalf of the Private Party
on the Termination Date and the value of any right of the Private Party or the
Lenders to receive insurance proceeds or any proceeds pursuant to letters of credit
and of any such proceeds actually received by them (save where such credit
balances or proceeds are paid to the Municipality and/or are to be applied in
reinstatement) and sums due and payable from the Subcontractors and any other
third parties;

1.42 all amounts payable by the Lenders (or the counterpartigs to the interest rate or
exchange rate hedging arrangements provided for in t ncing Agreements) to
the Private Party in connection with the early ation of such hedging
arrangements because of prepayment of amoun nding under the Financing

Agreements.
1.4.3 amounts that the Municipality is entitled er clause 40 (Set-
Off),
plus
144 the Post Termination Service Amo e number), to the extent that it

has not been directly considered in th
such amounts in accg

and the Municipality is entitled to

15 Adjusted Estimated Proje@ , d Project Value of the PPP
Agreement

less the agg

151 nts (if a positive number).

152

itled to set off or deduct under clause 40 (Set-

12



154 all credit balances on any bank accounts held by or on behalf of the Private Party
on the date that the Estimated Project Value of the PPP Agreement is calculated.

155 any insurance proceeds, and other amounts owing to the Private Party (and which
the Private Party is entitled to retain), to the extent not included in 1.4.4; and

156 the Post Termination Service Amounts (if a negative number), to the extent that:

(@) 1.4.4, 145 and 1.4.6 have not been directly taken into account in
calculating the Estimated Project Value; and

(b) the Municipality has received such amounts in accordance with this PPP
Agreement.

1.6 Adjusted Highest Tender Price means the Highest Tender Price less, to the extentitis a
positive amount, the aggregate of:

1.6.1 any Post Termination Service Amounts paid to the Private Party to date.

1.6.2 the Tender Costs; and

1.6.3 amounts that the Municipality is entitled to set off or deduct under clause 40 (Set-
Off),

plus, the aggregate of:

1.64 all credit balances on any bank accounts held by or on
on the date that the Highest Tender Price is receive

If of the Private Party

1.6.5 any insurance proceeds and other amounts ovy rivate Party (and which

the Private Party is entitled to retain), to the din1.5.4; and
1.6.6 the Post Termination Service Amount i e extent that:
(& 1.5.4, 155 and 1.5.6 h t Tender;
and
(b) The Municipality is entitled to ts in accordance with this

1.7 through any one or more

Control with any person.

w road which may be constructed by the Private
ge entrance of the Project Site as indicated in Schedule 6: Project

he documents and agreements annexed to this PPP Agreement
2s, but which do not form part of this PPP Agreement, although they
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have been concluded pursuant to this PPP Agreement.

1.12 Available means that the Services (or a part thereof) have been made available to the
Municipality by the Private Party as required under this Agreement and Availability shall
have a corresponding meaning.

1.13 Availability Certificate means the certificate to be issued by the Private Party pursuant
to clause 23.2 certifying that the Services are Available.

1.14 Availability Deductions have the meaning set forth in Schedule 1: Payment
Mechanism.
1.15 Base Case Equity IRR means having regard to the base case Financial Model, the real

post-tax Equity IRR as at the Signature Date, being fifteen percent (15%);

1.16 Base Case Financial Model means the financial base case for the Project attached to
this PPP Agreement on disk as Schedule 2: Financial Model, which model incorporates
the forecasted cash flow statements of the Private Part ding all expenditure,
revenues, taxation and financing of the Project Deliver gether with the income
statements and balance sheets for the Private Party Project Term, and details
of all assumptions, calculations and methodology mpilation thereof, as at
the Signature Date;

1.17 Business Day means any day except a national public

1.18 Calculation Costs means the total o icipality
as a result of termination, which shall be discounted, from the date on
which they are forecast to_be incurred at ination Date Discount Rate and
deducted from the paymeg ub-clause 1.4.2 in the definition of
Adjusted Estimated Project : include (without double counting):

1.18.1 a reasonable risk asses at will arise as a result of
required under the Output
xnt base case.

1.18.2 performing the Services forecast to be incurred
equired; and
1.18.3 rgfuired to deliver the Services to the standard

ding any costs Torgeast to be incurred by the Municipality to complete
development work and additional operating costs required to restore

ith the Output Specifications and in case which would not have been
his PPP Agreement been terminated.

1.19 eans a period of twenty-four (24) hours starting at zero hours (00:00)
and enty-four hours (24:00);

1.20 Capital Expenditure means any expenditure treated as capital expenditure under IFRS.

1.21 Change in Control means any direct change in Control.

1.22 Change in Law means the introduction, application coming into effect of and/or change

in the application after the Signature Date of this PPP Agreement of a Law or any

amendment or variation to any Law other than any Law that on or before the Signature
Erf 3339, Knysna PPP Agreement [Draft 20250903] 14



1.221

1.22.2

1.23

1.24

1.25

1.26

1.27

1.27.4

1.27.5

Date has been published:

in a draft bill as part of a government white or green paper which is subsequently
enacted in substantially the same form; or

in a bill which is subsequently enacted in substantially the same form.

Compensation Date means the date being one hundred and eighty (180) days after the
Determination Date or such earlier date upon which the Termination Amount is paid.

Compensation Date Interest Rate means the interest ra
Agreements to be applied to termination payments to be
63 (Compensation on Termination for Municipality Def use 67 (Compensation on
Termination for Force Majeure) and clause 68 (Com Termination for Corrupt
Acts) and payable from the 31st (thirty first) busine etermination Date to

out in the Financing
accordance with clause

Completion Certificate/s 4
Completion Certificate.

se of this PPP Agreement
losures by virtue of:-

otherwiSe be Confidential Information if and to the extent that such
disclosed as part of an attempt to resolve a dispute pursuant to clause
Resolution) or clause 78 (Fast Track Dispute Resolution) or is made
published by a Party as required by Law or any regulatory authority
e rules of any recognized stock exchange; or

is revealed to a Party’s employees, professional advisers, the Lenders or
their professional advisers, subject to the Party’s relevant employees, professional
advisers, the Lenders or their professional advisers being aware of the content of
clause 87 (Confidentiality) and agreeing to abide by the terms thereof; or

which is disclosed as part of any attempt to resolve a dispute pursuant to
clause 77 (Dispute Resolution) or clause 78 (Fast-Track Dispute Resolution); or
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1.27.6 which is made available or published by a Party as required by Law or any
regulatory authority including the rules of any recognized securities exchange; or

1.27.7 which is or becomes public knowledge (otherwise) than by reason of breach of
clause 87 (Confidentiality); or

1.27.8 which was in the possession of either Party without restriction in respect of its
disclosure before receiving it from the other Party; or

1.27.9 which is received from a third party who lawfully acquired it and who is under no
obligation restricting its disclosure; or

1.27.10 which is required to be disclosed to National Treasur, rliament; or

1.27.11 which is required to be disclosed to the Auditor, suant to the Public Audit

Act; or

1.27.12 which is disclosed by the Municipalit i the purpose of

1.27.13 which is disclosed by the Municipa

1.27.14 which is disclosed to i i ritten consent of the Party to whom

1.27.15 which is required to
Information Act, 2000.

and licences required to be issued by or
ection with the Project.

Ne contract between the Private Party and the

of June during the Service Period, or in respect of the first and last years of
Period, the relevant part thereof.

1.33 Control means in relation to any entity, the ability (directly) to direct or cause the direction
of the votes attaching to most of its issued shares or interest carrying voting rights or to
appoint or remove or cause the appointment or removal of any directors (or equivalent
officials) holding most of the voting rights on its board of directors (or equivalent body);
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1.34 Corrupt Act means:

1.34.1 Offering, giving or agreeing to give to the Municipality or any other organ of state
or to any person employed by or on behalf of the Municipality or any other organ of
state any gift or consideration of any kind as an inducement or reward:

(a) for doing or not doing (or for having done or not having done) any act in
relation to the obtaining or performance of this PPP Agreement or any other
contract with the Municipality or any other organ of state; or

(b) for showing or not showing favour or disfavour to any person in relation to this
PPP Agreement or any other contract with the Municipality or any other organ
of state.

1.34.2 entering into this PPP Agreement or any other contr,
other organ of state in connection with which ¢ ion has been paid or has
been agreed to be paid by the Private Party alf, or to its knowledge,
unless before the relevant contract is e i jculars of any such
commission and of the terms and conditj
of such commission have been disclg

the Municipality or any

1.34.3 committing any offence:

(@)

changen circumstances such index is no longer representative, then
when the index was last published, the Parties shall use such other
eed between them or, failing agreement, as determined by the
Expert as being a fair and reasonable replacement index;

1.36 s the Development Bank of Southern Africa Limited, a juristic person
incorporated in accordance with section 2 of the Development Bank of Southern Africa
Act, 1997.

1.37 Debt means at any date, all amounts that are outstanding under the Financing

Agreements at that date, but excluding all default interest, breakage premiums as well as
all fees, costs and expenses whatsoever in connection with any hedging arrangements
entered by the Private Party.
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1.38 Deemed New PPP Agreement means a contract on the same terms and conditions as
this PPP Agreement, as at the Termination Date, but with the following amendments:

1.38.1 if this PPP Agreement is terminated prior to the Service Commencement Date, then
the Service Commencement Date shall be extended by a period to allow a New
Private Party to achieve Service Commencement.

1.38.2 any accrued Penalty Deductions shall be cancelled; and

1.38.3 the term of such contract shall be for a period equal to the term from the Termination
Date to the Expiry Date.

1.39 Default Interest Rate means the interest rate applicable
hundred basis points).

ebt, plus 100 bps (one

1.40 Determination Date means the date being:

1.40.1 if clause 63 (Termination for Municip. i e on which the

1.40.2 if clause 67 (Termination for ForcC j les, the date upon which the
clause 67 (Compensation on
Termination for Forcgéiiaj d or determined.

1.40.3 he date on which the amount
nsation on Termination for
Corrupt Act
1.40.4 applies, the*earlier of:

eement is entered into; and

e Parties’to this PPP Agreement cannot agree on the amount due by
Determination Date, the procedure to be followed to determine such
er matter which is relevant to the determination of the Determination
hall be determined in accordance with clause 78 (Fast-Track Dispute

1.41 Direct Fifancing Agreement means the agreement so titled between the Lenders (or
their nominated agent), the Private Party and the Municipality concluded simultaneously
herewith or in the Agreed Form.

1.42 Distributions shall mean:

1.42.1 whether in cash or in kind, any:

(a) dividend or distribution of share capital.
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(b) reduction of share capital, stated capital, any capital redemption fund or any
share premium account.

(c) cancellation, conversion, redemption or re-purchase of shares or any other
variation whatsoever in share capital.

(d) payment in respect of the Shareholder Loans (whether of principal, interest,
breakage costs or otherwise); or

(e) payment, loan or other financial assistance, transfer of rights or other assets
or receipt of any other benefit to the extent put in place after the Signature
Date and not in the ordinary course of business, an arm’s length basis
or not otherwise on reasonable commercial te

1.42.2 release of any liability of any of the Shareholde filiates in respect of their
financial obligations to the Private Party ers (or any security
company or trust holding any security i the benefit of the
Lenders). Such release shall be de the purpose of

1.43 Effective Date means the first (1st) i ich the
Financing Agreements have become unc i i rdance with their terms or the
Signature Date (whichever occurs last);

rate of return to the Shareholders and their
regard to Distributions made and forecast to

1.48.2 that was taken account of fully in the calculation of the Unitary Payment.
1.48.3 that arises solely from a change in taxation or accounting treatment.
1.48.4 that comprises a waiver, approval or any similar action taken in respect of breaches

of any provisions or warranties or representations or the late or non- provision of
required information, and which occurs in the ordinary day-to-day administration of
the Financing Agreements, the Shareholders Agreements or the Subcontracts.
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1.48.5

1.48.6

1.49

1.50

1.51

1.52

1.53

1531

1.53.2

1.53.3

1.56

1.57

that effects any syndication, sell-down, cession or grant of any rights of participation
or security by the Lenders (or any agent acting on their behalf, or any security
company or trust holding any security in respect of the Debt for the benefit of the
Lenders) of or in relation to any of its rights under any of the Financing Agreements
in favour of any Qualifying Financial Institution; or

that comprises Rescue Refinancing.
Expiry Date means the 10™ anniversary of the Service Commencement Date.

Facilities means the buildings and other facilities together with all supporting
infrastructure, plant and equipment as required to enable the e Party to exercise its
rights and perform its obligations included in the Project bles.

Financial Model means the Base Case Financial ended from time to time

in accordance with the Financing Agreements and

cyclone, tempest, riot,

eans applying, in relation to the manner in which the Works
vices rendered, the standards, practices, methods and
applicable law, and exercising that degree of skill, care,
2 and foresight that would reasonably and ordinarily be expected from
enced person engaged in a similar type of undertaking under similar
e Republic of South Africa;

compounds that may, owing to the inherent physical, chemical or toxicological
characteristics of that waste, have a detrimental impact on health and the environment
and includes hazardous substances, materials or objects within business waste, residue
deposits and residue stockpiles as outlined in Schedule 3 of the National Environmental
Management: Waste Act, 2008.

Hazardous Waste Invoice means the invoice issued by the Private Party to Hazardous
Waste Producers for the services related to the collection, classification, handling and
disposal of Hazardous Waste which considers the Hazardous Waste Levy.
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1.58 Highest Tender Price means the price offered by the Tenderer (if any) with the highest
tender price and, if no Tenders are received, zero.

1.59 IFRS means the International Finance Reporting Stand
1.60 Independent Certifier means the independen i inted by the Parties
pursuant to clause 20 (Independent Certifier ible for issuing the

1.61 Independent Certifier Agreement titled and
attached hereto as Schedule 4: Inde ifi Private

1.62

1.62.1 S s professional experience,

or Project Finance, agreed

pinated (at the request of either

peing of the SOuth African Institute of Chartered

ountants suitably qualified as set out above, if
ounting matter;

1.62.3 ngineer with no less than ten (10) years professional experience,
Public Private Partnership arrangements or Design Build and
ojects, agreed to between the Parties, failing agreement nominated (at
t of either Party) by the President for the time being of the Engineering
of South Africa from the ranks of engineers suitably qualified as provided

above, if the matter primarily relates to an engineering matter; and

1.62.4 A facilities Manager with no less than ten (10) years professional experience,
preferably in Public Private Partnership arrangements or Design Build and
Operating Projects, agreed to between the Parties, failing agreement nominated (at
the request of either Party) by the President for the time being of the South African
Facilities Management Association, if the matter primarily relates to an facilities
management matter.

1.63 Insurance Account shall have the meaning ascribed to it in clause 45.2.

1.64 Intellectual Property means all intellectual property whatsoever used from time to time
in connection with the Works and/or the Services whether capable of registration,
registered or not.

1.65 Key Performance Indicator means the key performance indi
43, 45 and 47 of Schedule 7: Output Specifications of the,

s listed in paragraphs
greement.
1.66 Knysna Site shall have the meaning ascribed to it i 5: Relevant Sites.
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1.67 Law means the common law, all applicable statutes, statutory instruments,
proclamations, by-laws, regulations, orders, rules and other subordinate legislation,
treaties, directives and codes of practice having the force of law in the Republic of South
Africa; judicial decisions, notifications and all similar directives made pursuant thereto
with which the Municipality and/or Private Party is bound to comply.

1.68 Lenders means any person providing financing to the Private Party under the Financing
Agreements.
1.69 Licensed Intellectual Property means all Intellectual Property to be used under licence

from any third party.

1.70 Long Stop Date means the last Business Day of the thirteenth Contract Month reckoned
from the Effective Date as extended in accordance with clause 46 (Consequences of a
Relief Event) and 47 (Consequences of a Compensation Event), clause 48
(Consequences of a Force Majeure), or such other date as may be agreed to, in writing,
by the Parties, being the date by which the Services must have commenced, failing which
the Municipality shall be entitled to terminate this PPP Agreement in accordance with the
provisions of clause 59 (Termination for Private Party Default);

1.71 Maximum Unitary Payment means in respect of a month or part thereof, the Unitary
Payment payable during that month before any deductions under clause 32 (Penalty
Deductions) but allowing for CPI indexation under this PPP Agreement.

1.72 MFMA means the Local Government: Municipal Finance Management Act, 2003, as
amended.

1.73 MSA means the Local Government: Municipal Systems Act, 2 amended.

1.74 Municipal Consents means the Consents to be pr
Municipality, listed in Schedule 12: Municipal Conse

1.75 Municipality means the Knysna Municipality d
14 of the Local Government: Municipal S

1.76 Municipality Default means any of the followin

1.76.1 An expropriation of a part i hares (or shareholder loans)
of the Private Party by the e ible Authority.

1.76.2 ) ' or amounts that are

1.76.3

1.76.4



1.76.5

1.77

1.78

1.79

1.79.1

1.79.2

1.79.3

1.79.4

1.80

1.81

1.82

1.83

1.84

1.85

1.86

1.87

1.88

a breach by the Municipality of its obligations in terms of clause 75 (Assignment).

Municipality Representative means the party(s) appointed as such by the Municipality
in terms of this PPP Agreement, which appointment shall exclude any person that may
have represented a bidder for the Project.

Net Present Value or NPV means the aggregate of the discounted values, calculated as
at the estimated date of the Refinancing, of each of the relevant projected Distributions,
in each case discounted using the Base Case Equity IRR.

New PPP Agreement means a contract on the same terms and conditions as this PPP
Agreement at the Termination Date, but with the following amendments:

if this PPP Agreement is terminated prior to the Service Commencement Date, then
the Scheduled Service Commencement Date shall be extended by a period to allow
the New Private Party to achieve Service Commencement on or before the
extended Scheduled Service Commencement Date.

any accrued Penalty Deductions and/or warning notices shall be cancelled.

the term of such contract shall be a period equal to the period from the Termination
Date until the Expiry Date; and

any other amendments, which do not adversely affect the Private Party.

New Private Party means the person who has entered or who willg@pter into the New
PPP Agreement with the Municipality.

Once Off Payment means the payment to be made by t
clause 29, which shall be the sum of the capital expenditu
to acquire the Project Site and/or expenditure incurre
the feasibility study, the environmental j
consultancy charges incurred in terms of
Private Partnership Regulations publi
Gazette 27431 on the 1% of April 2005.



1.89

1.90

1.91

1.92

1.93

1.94

1.95

1.95.1

1.95.2

1.95.3

1.96

1.97

Performance Deductions has the meaning set forth in Schedule 1: Payment
Mechanisms.

Performance Standard means the standard required for the provision of the Services
as indicated in the Key Performance Indicators.

Permitted Borrowing means at any time after the Sighature Date; any advance made
to the Private Party under the Financing Agreements for the purpose(s) specified therein.

Phase 1 Completion Certificate means the certificate to be issued by the Independent
Certifier, declaring that the first phase of the Works (as set out in Schedule 7: Output
Specifications) have been completed in accordance with clause 21.2 (Completion
Certificate).

Phase 2 Completion Certificate means the certificate to be issued by the Independent
Certifier, declaring that the second phase of the Works (as set out in Schedule 7: Output
Specifications) have been completed in accordance with clause 21.5 (Completion
Certificate).

Post Termination Penalty Deduction Amount means for any month or part of a month,
an amount equal to the Penalty Deduction that was made from the Unitary Payment
under clause 32 (Penalty Deductions) in the month immediately preceding the
Termination Date, less an amount equal to any Penalty Deduction that was made for
Available Services which were unavailable at the Termination Date but which have
subsequently become Available whether as a result of the Municipality incurring
Rectification Costs or otherwise;

Post Termination Service Amount means for the purposes of clause 65 (Retendering
Procedure), for the whole or any part of a month for the period from the Termination Date
to the Compensation Date, an amount equal to the MaximumeUnitary Payment which
would have been payable in that month under this PPP, ement had this PPP
Agreement not been terminated, less the aggregate of:

the Post Termination Penalty Deduction Amo
the Rectification Costs incurred by the M

(where relevant), the amount by
the previous month was less th

PPP Agreement means this public priva
being a public private partnership agreeme emplated in Section 120 and the
PPP Regulations of the M

any Laws of the Republic
, a special purpose vehicle
reement with the Municipality



1.99.2

1.99.3

1.99.4

1.99.5
1.99.6

1.99.7

1.99.8

1.99.9

1.99.10

1.99.11

Erf 3339, Knysna PPP Ag

A liquidator, business rescue practitioner or the like taking possession of or being
appointed over, winding-up, execution or other process being levied or enforced
(and not being discharged within twenty (20) Business Days) upon, the whole or
any material part of the assets of the Private Party (in any of these cases, where
applicable, whether provisional or final, and whether voluntary or compulsory);

The Private Party ceases to carry on business.

A resolution being passed or an order being made for the administration, Business
Rescue, winding-up, liquidation or dissolution of the Private Party (in any of these
cases, where applicable, whether provisional or final and whether voluntary or
compulsory).

The Private Party fails to complete the Works on or before the Long Stop Date.

The Private Party commits a breach of any of its material obligations under this
PPP Agreement.

The Private Party abandons the Works (other than because of a breach by the
Municipality of its obligations under this PPP Agreement).

The Private Party ceases to provide all or a substantial part of the Services in
accordance with this PPP Agreement (other than because of a breach by the
Municipality of its obligations under this PPP Agreement)

The Private Party fails to comply with any provisi
clause 5.4 (Appointment of Subcontractors) and
Black Equity).

lause 75 (Assignment),
6 (Changes in Control and

The accumulation of R 2,400 000 (two i ousand Rand), or
more Penalty Deductions in any year

the Private Party fails to pay a nder this
PPP Agreement (which sums
and such failure continues for
rivate Party of a notice of non-

breach persists or recurs within the period of forty five (45) days after
final warning notice then the Municipality may terminate this PPP

ent [Draft 20250903] 25



agreement on ten (10) days’ notice to the Private Party; and
1.99.15 any breach of the refinancing provisions.

1.100 Project means the provision by the Private Party of the Project Deliverables to the
Municipality including inter alia the development (Build), design, finance, maintenance
and operation of Erf 3339 Fisherhaven, Knysna into a Social Housing Complex.

1.101 Project Assets means the equipment listed in Schedule 18: Project Assets.

1.102 Project Deliverables means the project deliverables set out in of Schedule 7: Output
Specifications.

1.103 Project Documents means the Shareholders Agreement, the Subcontracts and all other

contracts as listed in Schedule 5: Project Documents, each executed by the parties
thereto simultaneously with this PPP Agreement or otherwise in the Agreed Form.

1.104 Project Insurances has the meaning set forth in clause 42 (Insurance).

1.105 Project Officer means the official designated by the accounting officer/accounting
authority of the Municipality on notice to the Private Party project officer for the
Project. The Municipality may replace the project officer fr, e to time on prior written
notice to the Private Party.

1.106 Project Site means the land made available by t
the conduct of the Project Deliverables as furt

the Private Party for
le 6: Project Site;

escribed in S

1.107 Project Term means the period from nature Date to the Date or the

Termination Date, whichever occurs fj

1.108 Qualification Criteria means:

1.108.1 the original tender g
considering market ¢
Agreement terms agré
Lenders.

variation as may be reasonable
tender, including the New PPP

the Service Period, an amount equal to the reasonable and proper costs incurred by the
Municipality in ensuring that the Services are Available to the Performance Standards.

1.112 Refinancing means at any time after the Signature Date:
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1.112.1 any amendment, assignment, novation, replacement or supplementing of any of
the Financing Agreements (or an agreed form thereof, if any such agreement has
not been executed by the signature date), whether independently or in combination
with any connected arrangements.

1.112.2 the exercise of any right or grant of any waiver, indulgence or approval under any
of the Financing Agreements (other than permitted borrowing);

1.112.3 the disposition or encumbering (by whatever means) of any rights under any of the
Financing Agreements or the creation or granting of any other benefit or interest in
any of the Financing Agreements or any of the Private Party's other contracts,
Project Revenues or Project assets; or

1.112.4 any other arrangements having any of the effects in clause 1.124.1 and 1.124.2 of
this clause (inclusive);

1.113 Refinancing Gain means in relation to any Refinancin
Refinancing), an amount equal to the greater of nil and

r than an Exempt
- C], where:

1.113.1 A = the Net Present Value of the Distribution: mediately prior to such

time), considering the effect of the i i the costs of the
Refinancing, to be made over the re

1.113.2 B = the Net Present Value of t

1.113.3 C = any adjustment

immediately prior to s
Model, as updated to
Project, and considering 3 ) Project to that time) to the

ing the obligations of the Private Party regarding the design and
specifications and the Output Specifications) any failure by the
any Responsible Authority, utility provider or other like body which
ability of the Private Party to carry out the Works or provide Services.

1.115.3 idental loss or damage to the Works and/or facilities.

1.115.4 any off-site failure or shortage of power, water, fuel or transport.

1.115.5 any blockade or embargo which does not constitute an event of Force Majeure.
1.115.6 the discovery of any heritage objects or resources.
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1.115.7

1.115.8

1.115.9

1.115.10

1.116

1.117

1.118

1.123

1.124

1.125

any delay in obtaining any consent/Consent or such Consent is renewed on
onerous terms; or

Any official or unofficial strike, lock-out, go-slow or other such labour disputes
generally affecting the Project.

adverse weather conditions which fall outside the five-year average for the Project
Site; or

the outbreak of any plague or epidemic at the Facilities.

unless any of the events listed above arises as a result of any negligence, wilful
conduct or default of the Private Party or any subcontractor.

Rescue Refinancing means any amendment to the Fin
increase in borrowings by the Private Party, whose sole
default or permit the repayment of any bridging fina
provided in the form of Equity), whether or not a
instances that there is no gain to the Shareholders
the foregoing shall constitute a Refinancing;

Agreements or any
se is to avoid or cure a
including bridging finance
o the extent in all such
ribution, failing which

Responsible Authority means any mini y minister, any organ e, any official

jurisdiction over the matter in question, but € r all purposes the Municipality;

Scheduled Service Com e date stipulated in the Works
programme Commencement : ate on which the Availability
Certificate is scheduled to be i to commence.

period from the Service Commencement Date to the Expiry
PP Agreement is terminated earlier in accordance with its terms.

PPP Agreement.

Shareholder Loans at any date, in relation to any financing (other than the Equity and
the financing under a Financing Agreement) made available for the Project by the
Shareholders, all principal unpaid at that date.

Shareholders mean the holders of the Equity.
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1.126 Shareholders Agreement means the agreement(s) between the Shareholders and/or
the Private Party which governs the relationship between the Private Party and its
Shareholders inter se and in respect of the Equity and/or Shareholder Loans.

1.127 Signature Date means the date of signature of this PPP Agreement by the last signing
Party.

1.128 Small Works means any change to the Works requested by the Municipality having an
individual cost not exceeding R100 000.00 (One Hundred Thousand Rand) (indexed to
CPI) or as otherwise agreed from time to time, except for any request which will (if
implemented) increase the likelihood of the Services not complying with the performance
regime or materially and adversely affect the Private P ability to perform its
obligations under this PPP Agreement;

1.129 Subcontractor Costs means all damages, costs, and expenses
(including legal costs and expenses) (Losses) tha ill be reasonably and
properly incurred by the Private Party as a di ination of this PPP
Agreement, but only to the extent that:

1.129.1 the Losses are incurred in ¢ s or the
completion of the Works by the :

(a) the cost of any materials or g ed or Subcontracts placed that
being incurred.

Party and the relevant Subcontractor has used reasonable
0 mitigate its Losses.

1.130 ean the counterparties of the Private Party to the Subcontracts

onstruction Subcontractor and the Operations Subcontractor

1.131 Subcontracts means the Construction Subcontract and the Operations Subcontract.

1.132 Tender means any tender submitted by a Tenderer that meets the Qualification Criteria
or criteria as notified under clause 65 (Retendering Procedure).

1.133 Tenderer means a tenderer who is a Suitable Substitute Private Party having submitted
a Tender that complies with the requirements of the Request for Proposal issued by the
Municipality in relation to the New PPP Agreement.

1.134 Tender Costs means the reasonable and proper costs of the Municipality incurred in

carrying out the Tender Process.
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1.135 Tender Process means the process by which the Municipality requests tenders from any
parties interested in entering into a New PPP Agreement, evaluates the responses from
those interested parties and negotiates the conclusion of a New PPP Agreement with a
New Private Party, in accordance with clause 65 (Retendering Procedure);

1.136 Tender Process Monitor means a third party appointed by the Private Party under
clause 65 (Retendering Procedure).

1.137 Tender Submission Date means [27 November 2025].

1.138 Termination Amount means the amount agreed or determined to be due and payable
to the Private Party in terms of clause 44 (Economic Test) e 49 (Unforeseeable
Conduct), clause 63 (Compensation on Termination for ality Default), clause 64
(Compensation on Termination for Private Party), cla (Retendering Procedure),
clause 66 (No Retendering Procedure), clause 67 tion on Termination for

1.139 Termination Date means any date of e

1.140 Termination Date Discount Rate me

where:

1.140.1 “I” is the agreed assum@

shall occur if,
@nsible Authority takes any action (including any Change in Law)
its obligations as prescribed by law; and

after the Tender Submission Date, the
1.141.1 effect of which is directly borne by:
Project and no other similar PPPs.

(b) ¥ the Private Party and no other persons; or

(c) parties undertaking PPP's or similar PPP's and no other person; and

1.141.2 in respect of which the Private Party is not entitled to any other relief pursuant to
any other provision of this PPP Agreement.

1.141.3 which was not foreseen by the Private Party on or before the Tender Submission
Date or if foreseen, its direct consequences on the Project were not foreseen or

Erf 3339, Knysna PPP Agreement [Draft 20250903] 30



the consequences were judged to be so small that they were not taken into
consideration; and

1.141.4 which could not reasonably be foreseen by any person in the position of the Private
Party on or before the Tender Submission Date as being likely to occur, or, if it
could reasonably have been foreseen, its direct consequences could not
reasonably have been foreseen by any person in the position of the Private Party
on or before the Tender Submission Date, provided that the following shall not
constitute unforeseeable conduct;

(a) where any act or omission of the Municipality is in
or omission of the Private Party which is illegal,
rendered illegal by virtue of such conduct of t
agreements to which the Private Party is a

irect response to any act
an an act or omission
icipality or in violation of

(b) es not discriminate

(c) of Force
1.142 Uninsurable means in relation to a risk mea
1.142.1 insurance is no longee ; insurers in the South African

1.142.2 he South African insurance
e for ene that risk had increased to such
available are so onerous or the scope of the

at the risk is generally no longer being insured

design, construction, fitting installation and commissioning works to
e Private Party as detailed in Schedule 8: Works Programme.

2.

This PPP Ad ent shall be interpreted according to the following provisions, unless the
context requires otherwise:

2.1 References to the provisions of any Law shall include such provisions as amended, re-
enacted or consolidated from time to time in so far as such amendment, re-enactment or
consolidation applies or can apply to any transaction entered into under this PPP
Agreement.

2.2 References to indexed to CPI in relation to any amount of money shall mean that such
amount has been expressed in the month and year in which the Signhature Date occurs
prices and shall be escalated annually as at the Signature Date and each anniversary
thereof with reference to the then most recent publication of the CPI, subject to
adjustments for any rebasing or recalculation thereof in accordance with the formula
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contained in Schedule 2: Financial Model.

2.3 References to Parties shall include the Parties’ respective successors-in-title and, if
permitted in this PPP Agreement, their respective cessionar

2.4 References to a person shall include an individual, fir,
person, Responsible Authority, and any trust, orgagi
whether having separate legal personality.

pany, corporation, juristic
ociation or partnership,

greement shall include this PPP Agreement as amended,
substituted in writing from time to time.

2.12 other contract or document shall include (subject to all approvals

document as amended, varied, novated or substituted from time to time.

2.13 General words preceded or followed by words such as other or including or particularly
shall not be given a restrictive meaning because they are preceded or followed by
examples intended to fall within the meaning of the general words.

2.14 When any number of days are prescribed in this PPP Agreement, same shall be reckoned
exclusively of the first and inclusively of the last day, unless the last day falls on a day
which is not a Business Day, in which case the last day shall be the
immediately following Business Day.

2.15 Any substantive provision, conferring rights or imposing obligations on a Party and
appearing in any of the definitions in clause 1 or elsewhere in the Agreement, shall be
given effect to as if it were a substantive provision in the body of the Agreement.

3. DURATION OF PPP AGREEMENT

3.1 This PPP Agreement and the rights and obligations of the Parties under this PPP
Agreement shall take effect on the Effective Date and terminate on the earlier of the
Expiry Date and the Termination Date.
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3.2

The Service Period will commence on the Service Commencement Date and terminate
on the earlier of the Expiry Date and the Termination Date.

PART 2: PROJECT DOCUMENTS AND DELIVERABLES

4.

4.1

411

4.1.2

4.2

4.3

5.

51

511

51.2

PROJECT DOCUMENTS

The Private Party must manage the Project Documents to ensure that they comply with
the provisions of the PPP Agreement and, save as otherwise provided in relation to
Exempt Refinancing or Permitted Borrowings, may only:

terminate, or make any amendment to (or otherwise agree to do so) any Project
Document; or

in any respect, depart from its obligations or waive any rights under any Project
Document insofar as such departure or waiver directly or indirectly affects its
compliance with the provisions of this PPP Agreement,

with the prior written agreement of the Municipality which may not be unreasonably
withheld.

The Private Party shall procure that any Project Document not executed simultaneously
with this PPP Agreement is executed in the Agreed Form annexed to this PPP
Agreement.

Without limiting the restrictions on amendments to the Project Documents in clause 4.1
above, the Private Party shall furnish the Municipality with a true and complete copy
(including all annexes) of any amendment to any Project Document or of any Project
Document not executed by the Signature Date, within ten (10) Business Days of the date
of the Private Party’s execution of such amendment or Project Document.

PROJECT DELIVERABLES

Private Party

Subject to, and in accordance with, the provisions of this PPP Agreement, the
Private Party shall exercise its rights and perform its obligations included in the
Project Deliverables at its own cost and risk without recourse to the Municipality
save as otherwise expressly provided for in this PPP Agreement.

Without limiting clause 5.1.1, the Private Party shall at its own cost and risk be
solely responsible for procuring that the Project Deliverables are performed:

(a) inaccordance with Good Industry Practice.

(b) ina manner that is not likely to cause death, injury to health or damage to
property or the environment.

(c) ina manner that is consistent with the Municipality discharging its statutory
functions and duties.

(d) incompliance with all applicable Law and the Consents.

(e) to achieve the design and construction specifications in accordance with
this PPP Agreement; and

()  to meet the Output Specifications in accordance with this PPP Agreement.
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5.2 Cooperation

Each Party shall cooperate with the other in the exercise and performance of their
respective rights and obligations under this PPP Agreement.

5.3 Private Party Not Agent

this PPP
, joint venture
ot contract with

The Private Party agrees that it is an independent contractor per
Agreement. This PPP Agreement does not create any agency, par
or other joint relationship between the Parties. The Private Part

5.4
541
5.4.2 employ persons having appropr and technical
competence.
5.43 em (including committed financial
igations of the original Subcontractor

5.4.4 ity"to become a party to the relevant

ch prior written consent shall not be unreasonably withheld
ent be provided within five (5) Business Days of the request

same as the S
agreement with a

s and provide the Municipality with a copy of the duly executed
tich proposed Subcontractor.
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PART 3: GENERAL OBLIGATIONS
6. GENERAL OBLIGATIONS

6.1 The Private Party shall not engage in any business or activity other than the business or
activity included in or otherwise required to enable the Private Party to provide, the
Project Deliverables.

6.2 The Private Party shall not be relieved of any obligation, responsibility or liability under
this PPP Agreement by the appointment of any Subcontractor to carry out any part of the
Project Deliverables. As between the Private Party and the Munjcipality, the Private Party
shall be responsible for the payment, performance, acts, d , omissions, breaches
and negligence of all Subcontractors. All references i PP Agreement to any
performance, payment, act, default, omission, breach ence of the Private Party
shall be deemed to include any of the same by a S

7.  WARRANTIES
7.1 Private Party Warranties
The Private Party warrants as at the S

7.11 it has taken all necessary actions to a execution of this PPP Agreement.

7.1.2 all the Project Docu ' ed on proper authority and are in
full force and effect as for those Project Documents
that will be executed
corresponding date in Sc

arbitration, investigation or administrative proceeding is in progress as
ure Date or, to the best of the knowledge of the Private Party as at the
Date having made all reasonable enquiries, threatened against it, which
to have a material adverse effect on the ability of the Private Party to
uct the Project Deliverables.

7.1.6 the Private Party is not subject to any obligation, non-compliance with which is likely
to have a material adverse effect on its ability to conduct the Project Deliverables.

7.1.7 no proceedings or any other steps have been taken or, to the best of the knowledge

of the Private Party having made all reasonable enquiries, threatened for the
winding-up or liquidation (whether voluntary or involuntary, provisional or
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7.18

7.1.9

7.1.10

7.2.3

final), business rescue or deregistration of the Private Party, or for the appointment
of a liquidator, judicial manager, business rescue practitioner or similar officer over
it or over any of its assets.

all information disclosed by or on behalf of the Private Party to the Municipality at
any time up to the Signature Date and, in particular, during the bid process
preceding the award of this PPP Agreement to the Private Party, is true, complete
and accurate in all material respects and the Private Party is not aware of any
material facts or circumstances not disclosed to the Municipality which would, if
disclosed, be likely to have an adverse effect on the Municipality’s decision (acting
reasonably) to award the PPP Agreement to the Private Party;

e been delivered to the
ject Documents and there
oject Documents, which

the copies of the executed Project Documents, whj
Municipality, are true and complete copies of s
are no other documents replacing or relating t

as at the Signature Date:

(a) the Private Party has an i i et out in
Schedule 9: Private Party pital of
the Private Party are fully pai

(b) all shares in t the Private Party are legally and

le 9: Private Party Details.

(©) i nts or the Shareholders
' al or contingent) to call for
tvate Party whether pursuant to

nowingly omitted to disclose any material information in its possession
er its control relating to the Project Assets.

all information disclosed by or on behalf of the Municipality to the Private Party at
any time up to the Signature Date and, in particular, during the bid process
preceding the award of this PPP Agreement to the Private Party, is true, complete
and accurate in all material respects and the Municipality is not aware of any
material facts or circumstances not disclosed to the Private Party which would, if
disclosed, be likely to have an adverse effect on the Private Party's decision (acting
reasonably) to enter into this PPP Agreement with the Municipality;
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7.24 it is not a party to any legal proceedings of any nature or the subject of any enquiries
or investigations nor are there any material, actual, pending or threatened litigation
or review proceedings which will have an adverse effect on the timing or
implementation of this PPP Agreement.

7.25 it has entered the PetroSA Access Arrangements in respect of the use and access
to PetroSA facilities; and

7.2.6 no restrictive conditions of title exist over the title deed(s) for the Project Site and/or
the Relevant Sites that would in any manner prevent or obstruct the Private Party
from performing the Project Deliverables.

8. PRIVATE PARTY INDEMNITIES

The Private Party indemnifies and shall keep the Municip indemnified against all

direct losses sustained by the Municipality in conseque

8.1 any:

8.1.1 loss of or damage to property r limitation,

any Project Assets);

to the Project (including, w

breach of a statutory duty arising unde Law.

The Municipd demnifies and shall keep the Private Party always indemnified against all
direct losses suStained by the Private Party in consequence of:

9.1 negligence or wilful acts or omissions of the Municipality, its employees, its agents or its
authorised visitors to the Project Site and the Relevant Sites (provided that, in respect to
the Project Site, the Municipality has provided the Private Party with due and reasonable
notice that such persons have been authorised by the Municipality and where such notice
has not been received by the Private Party, the Private Party may deny access to the
Project Site to such persons);
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9.2

9.3

inappropriate use by the Municipality, its employees or its visitors of any Project Assets;
and

any breach by the Municipality of any warranties given by it in this PPP Agreement.

10. THIRD PARTY CLAIMS

10.1

10.2

10.3

10.4

10.4.1

10.4.2

10.4.3

10.5

10.7

10.8

Nothing in this clause shall prevent or restrict the right of the Municipality or the Private
Party to seek any interdict or similar relief, any decree or specific performance or any
other discretionary remedies of court.

In the event of either Party incurring a third party claim (thir
other Party has indemnified it then such Party shall notify

y claim) for which the
er Party thereof within a

in relation to the third party claim.

Subject to the terms of any Project Ins e entitled to
dispute any such third party claim, at it
subject to the Private Party:

exercising due care in defending a thi m so as not to bring the name of

the Municipality into

keeping the Municipali t of such third party claim;

ich shall not be unreasonably
claim.

right in terms of this clause 10 to dispute any
icipality, the Private Party shall notify the
decision to pay and/or settle any such third

aim within ten (10) Business Days of the receipt of the notice
referred to in clause 10.5, the Municipality shall be deemed to have
t under clause 10.5 to take over the third party claim and the Private
Juired to pay and/or settle such third party claim in a manner that does

In the event that the Municipality has received an indemnifying amount from the Private
Party and subsequently recovers (in a separate action) a sum arising from the third party
claim to which the indemnifying amount relates, to the extent that the aggregate sum
recovered by the Municipality exceeds the indemnified amount of the loss sustained by
the Municipality (the excess), the Municipality shall make payment to the Private Party
of the excess up until an amount equal to the indemnifying amount.

The Private Party’s liability under clause 10 in respect of third party claims shall:
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lin respect of any claim arising during the Service Period out of an event for which
the Private Party is insured under the Project Insurances, be limited to the extent
that the Private Party is indemnified under the Project Insurances; provided that,
where the claim exceeds the maximum amount for which the Private Party is
indemnified under the Project Insurances, the liability of the Private Party will be
limited to such maximum amount plus R500 000 (five hundred thousand Rand)
indexed to CPI, and provided further that where the Private Party has not insured
itself against that event under the Project Insurances, then, the Private Party’s
liability shall be limited to the maximum sum which would have applied under the
Project Insurance had the Private Party so insured plus R500 000 (five hundred
thousand Rand) (indexed to CPI); and

ut of an event for which
ement to be insured under
000 (one million Rand),

10.8.1 in respect of any claim arising during the Service P,
the Private Party is not required in terms of this P
the Project Insurances, be limited to an amo
indexed to CPI.

10.9 Any combination of events, circumstances
under the Project Insurances, treated
Insurance in respect of the relevant

ters that is, for th
gle claim (or, where t
S, circumstagces or matters,

oses of a claim
is no Project
, for the

11. LIMITATIONS ONLIABILITY

11.1 : i ount of any direct losses
> effectS of any Private Party Default
and any othg PPP Agreement (including any

remedy available to the Municipality in respect
vices (but not in respect of the other Project
e Penalty Deductions in accordance with the

11.2 provisions of this PPP Agreement, neither Party

to the other Party in respect of any act or omission relating to or in

calculation or determination of any compensation on termination or compensation or
other amount to be paid to the Private Party under clause 47 (Consequences of a
Compensation Event), clause 63 (Compensation on Termination for Municipality Default),
clause 64 (Compensation on Termination for Private Party Default), clause 67
(Compensation on Termination for Force Majeure) and clause 68 (Compensation on
Termination for Corrupt Acts) includes any amount that the Private Party would otherwise
be prevented from claiming by virtue of clauses 11.2 and 11.3 (including, but not limited
to, Subcontractor losses of profits), such amounts shall nevertheless be included in such
calculation or determination.
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12. DOUBLE RECOVERY AND MITIGATION

12.1 Neither Party to this PPP Agreement shall be entitled to recover (whether pursuant to an
indemnity or otherwise) any loss to the extent that it has already been compensated for
that loss, whether by way of insurance payments or otherwise or is entitled to be
compensated for that loss by way of Project Insurance.

12.2 Each Party shall be under an obligation to mitigate the consequences of any conduct in
respect of which it is entitled to compensation under this PPP Agreement (whether by
way of indemnity or otherwise).

PART 4: PROJECT SITE

13. PROJECT SITE ACCESS

13.1 With effect from the Effective Date, the Municipalit roject Site available
to and hereby grants vacant, free and undist possession, and access to the
Private Party and its Subcontractors and a r contractors or s of the Private
Party to the Project Site for the purpose dertaking the Project ables for the
duration of this PPP Agreement.

13.2 Furthermore, the Municipality shall procu isturbed access to the Project
Site and Relevant Sites from third parties wh ary, and (ii) the use of the facilities
and services as may be ne . of, or in relation to, undertaking the
Project Deliverables for the . ent.

13.3 any right or interest in the

14,

and any other contractors or agents of the Private Party.
Private Party is entitled to enter, occupy, use and possess
ject Site for the purposes of undertaking the Project Deliverables for
ation of this PPP Agreement.

Private Party shall, throughout the progress of the Works and the conduct
ol the other Project Deliverables, as far as reasonably possible, have regard
for the safety of all persons at the Project Site (whether lawfully or not) to the
extent required by law, and shall keep the Project Site, the Works and the
Facilities in an orderly state as appropriate in accordance with Good Industry
Practice to avoid danger to such persons.

(c) The Municipality undertakes that, for the duration of this PPP Agreement and
subject to the terms of this PPP Agreement, it shall not:

() prevent the Private Party or its Subcontractors from accessing,
occupying, using or possessing the Project Site; or
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(i) grant to a third party or third parties any rights or interests in the
Project Site.

(d) With effect from the Expiry Date, the Private Party's unencumbered interest
in the Project Site shall automatically be assigned to the Municipality, without
the need for any further formality to give effect to such assignment. The
Private Party shall not be entitled to any compensation in respect of such
assignment. Notwithstanding the aforesaid, the Private Party shall, on
demand by the Municipality, duly execute all documents which may be
required by the Municipality in connection with such assignment.

14.1.2 Compliance with Title Deeds and Zoning Conditions
the Private Party shall procure that:

(a) all Project Deliverables carried out at
Private Party whether before, durin of the Works shall
be carried out in a manner th itions of the title
deeds of the Project Site; an

(b) there shall be no conduct i i j person

(c) it complies wit ' iti osed by the Mossel Bay Local
Authority on the

14.2 Relevant Sites

14.21 ncement Date, the Municipality undertakes to
use of the agreed services (as applicable in the
ut in Schedule 15: Relevant Sites), and (iii) a
uch Relevant Sites (as applicable) from the
he Private Party and its Subcontractors and

e Prlvate Party Accordmgly, the Private Party

at the Project Site, the results of which have been made available to the Private Party.

15. CONSENTS

15.1 The Private Party shall be responsible for:
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15.11 obtaining all the Private Party Consents listed in Schedule 13: Private Party
Consents which may be required in connection with the performance of the Project

Deliverables.
15.1.2 maintaining in full force and effect all Private Party Consents; and
15.1.3 implementing all Private Party Consents in accordance with their respective terms

within the period of their validity.

15.2 The Municipality shall provide all such assistance to the Private Party as may be
reasonably necessary for the Private Party to obtain all the_ Project Party Consents
referredto in clause 15.1.1, provided, however, that the Munigi shall incur no liability
for the costs of obtaining or maintaining, or any delay, fai r inability of the Private
Party to obtain or maintain any such Project Party Con

15.3 The Municipality shall be responsible for obtaining i in full force and effect
all Municipal Consents.

15.4 To the extent that there is any environme ite caused by

15.4.1 sustained by the
environmental conta

uence of the latent pre-transfer

15.4.2 incurred by the Private P ental contamination at the
djacent sites, except to the
py the Project Insurances. The

16. HERITAGEG

16.1

ger the heritage object or resource or prevent or impede its excavation or
preservation; and

16.1.3 take all necessary steps to preserve the heritage object or resource in the same
position and condition in which it was discovered.

16.2 Action

16.2.1 The Municipality shall promptly and in any event within five (5) Business Days of
the notice in section 16.1.1 issue an instruction to the Private Party specifying
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what action the Municipality requires the Private Party to take in relation to such
discovery.

16.2.2 The Private Party shall promptly and diligently comply with any instruction so issued
(save to the extent that such instruction constitutes a proposal by the Municipality
for a deemed Municipality Variation as provided in clause 16.2.4 below, in which
case the variation procedure provided for in clause 50.2 (Municipality Variations)
shall apply) at its own cost.

16.2.3 If so directed by the Municipality or Responsible Authority, the Private Party shall
allow representatives of the Municipality or Responsible Authority to enter onto the
Project Site for the purposes of removal or disposal h discovery; provided
that such entry shall be subject to the Municip Responsible Authority
complying with all relevant safety procedures hall include any relevant
health and safety plans for the construction jes and any reasonable
directions regarding the safety of the Project i
of the Private Party.

16.2.4 If the discovery constitutes a Relie
in connection with the discover

any Consents or to perform the
e deemed to be an Municipality
ipality Variation) shall apply.

17.1 The P
Proposals to achieve the required Output
ut Specifications.

pears in Schedule 6: Project Site and all other legislative, regulatory
onditions, including but not limited to those listed in Schedule 7: Output

17.4 The Private Party shall develop and finalise the design and specification of the Facilities

by using Good Industry Practice.

18. MUNICIPALITY'S RIGHT TO INSPECT

18.1 Subject to complying to all relevant safety procedures, which shall include any relevant
health and safety plans for the construction of the Facilities, the Private Party site rules
for the Project Site from time to time and any reasonable directions regarding site safety
that may be issued by or on behalf of the Private Party, the Municipality
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Representative shall have access at all reasonable times to the Project Site to view the
carrying out of the Works on reasonable prior notice appropriate to the circumstances.

18.2 In addition, the Municipality Representative shall be entitled to visit any site or workshop
where materials, plant or equipment are being manufactured, prepared or stored for use
in the Works for the purposes of general inspection and of attending any test or
investigation being carried out in respect of the Works, provided that the Municipality
Representative observes all reasonable security, access, health and safety and
environmental policies prescribed by the Private Party. If the Municipality Representative
fails to comply with the requirements the Private Party shall be entitled to preclude such
Municipality Representative from exercising the rights of acgess to the Project Site
granted to them under this PPP Agreement.

19. WORKS PROGRAMME AND DATES FOR COMPLETION

19.1 Dates of Completion

Subject to the provisions of this PPP Ag

19.2

19.2.1 The Works programme ) in accordance with Good
2 unicipality Representative
e revised by the Private Party

becomes aware of any circumstances which might lead to a
ogress and/or completion of the Works, which delay requires

tify the cause or causes of the delay.

(b)

indicate whether and to what extent the delay is caused by a Relief Event or
Compensation Event.

(c) provide details of the nature of the event causing or likely to cause a delay
and its duration.
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(d) identify clearly, by reference to a revised Works programme, whether the
Scheduled Service Commencement Date is to be affected and the extent of
such affect.

19.3.3 The Private Party shall afford the Municipality such access to the Project Site and
documentation of the Private Party as the Municipality may reasonably consider
necessary and appropriate for the purpose of establishing the accuracy of the delay
notice.

19.34 If it appears to the Municipality Representative at any time that the actual progress
of the Works as a whole has significantly fallen behingd in terms of the Works
programme, then the Municipality Representative sh ntitled to require the
Private Party to submit to the Municipality Repres a report identifying the

(a) produce and submit to the Municipal ive a revised Works
programme showing the manner
carried out to ensure completio

(b)

19.3.5

ts and expenses which the

§ elay, but only to the extent that

2d the monthly Unitary Payment which the

he Private Party had the Scheduled Service
ed.

anticipates that the Actual Construction Completion Date will be
eduled construction completion date.

The Private Party shall within fourteen (14) days from the Signature Date provide
the Municipality with the full nhame and Curriculum Vitae of an expert to be
appointed as Independent Certifier out of the names listed in Schedule 4:
Independent Certifiers, who will be responsible for certifying that, in his/her
professional opinion, the Works have been satisfactorily completed.

20.1.2 The Private Party will immediately proceed to appoint the Independent Certifier at
its own cost.
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20.1.3 Notwithstanding the fact that the costs of the Independent Certifier is paid by the
Private Party, this in no uncertain terms derogates from the Independent Certifier's
fiduciary duty towards the Municipality.

20.1.4 The Private Party shall provide the Independent Certifier, once appointed, with a
copy of the PPP Agreement and all the requisite information and documentation it
may require enabling the Independent Certifier to discharge his/her responsibilities
and duties.

20.1.5 Once appointed, the Independent Certifier will be obligated to enter into an
Independent Certifier Agreement with the Parties, a dgaft of which appears in
Schedule 4: Independent Certifier Agreement hereto.

20.2 Changes to Terms of Appointment

20.2.1 Neither Party shall, without the other Part i approval (not to be
unreasonably withheld):

(a) terminate or repudiate the se ent Certifier.
(b) waive, settle, compromise
the Municipality may from tim

and/or

(c) vary the terms

20.2.2 The Parties_specifically ag heir duties and obligations
arising i0 connectit § Certifier Agreement.

21.

21.2.1 all of the

design ag

rks for the first phase have been completed in accordance with the
onstruction specifications and that the Private Party has satisfied the

Works in accordance with their intended purpose; and

21.2.2 in the Independent Certifier's reasonable opinion, the Facilities can support the
Services to be provided by the Private Party from the Services Commencement
Date;

or give written notice to the Municipality and Private Party specifying all material matters

that in the reasonable opinion of the Independent Certifier must be satisfied before a
Phase 1 Completion Certificate shall be issued.
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21.3

21.31

21.3.2

21.3.3

21.4

21.5

2151

21.6.2

21.7

Upon receipt of a Phase 1 Completion Certificate from the Independent Certifier, the
Private Party shall, in accordance with the further provisions of this PPP Agreement:

comply with any conditions stipulated in the Phase 1 Completion Certificate to the
extent that it has not already been complied with.

deliver to the Municipality all such documentation as may be reasonably required
by the Municipality, including the design and construction data for the first phase of
the Works within twenty one (21) Business Days of the issue of the Phase 1
Completion Certificate; and

issue an Availability Certificate within 5 (five) Business hereafter.

When the Private Party is satisfied that it has complie its obligations and that the
second phase of the Works are complete, it sh Independent Certifier
accordingly and request the Independent Certifi i hase 2 Completion

all of the Works for the second pha pleted in accordance with the
e Private Party has satisfied the

deliver to
by the M

Municipality all such documentation as may be reasonably required
pality, including the design and construction data for the second phase
within twenty one (21) (Business Days of the issue of the Phase 2
on Certificate.

For the sake of clarity, it is hereby recorded that the Independent Certifier's appointment
is to provide a reasonable and objective measure of ensuring that the Private Party
completes the Works in accordance with this PPP Agreement. Performing his/her
functions, the Independent Certifier does not in any way acquire any risk in relation to the
design, construction, fitting, installation or commissioning of the Works, nor does it imply
that the Municipality makes any representation or warranty of whatsoever nature as to
the value, design, construction, maintenance, operation or fitness for use of the Facilities
or any of the Project Assets. The risk in relation to the above at all times remains with
the Private Party.
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PART 6: QUALITY ASSESSMENT

22. QUALITY ASSESSMENT PLANS AND SYSTEM

22.1

22.2

2221

22.2.2

22.2.3

22.3

23.2

23.3

The Private Party shall develop an appropriate quality assessment plan, the standard of
which shall be consistent with the principles of ISO 9000 or any equivalent standard which
is generally recognised as having replaced it.

There shall be:

a design quality plan.

a construction quality plan; and
a service quality plan,
for each service, which shall be consistent
applicable environmental legislation and an

as set out by the South African Bureau o

The Private Party shall ensure that the
with the quality assessment plans.

Subject to the Independent Certifier issuing the Phase 1 Completion Certificate, the
Private Party shall be entitled to and in any event, must issue an Availability Certificate
on or before the Scheduled Service Commencement Date.

The Private Party shall perform the Services from the Service Commencement Date for
the remainder of the Project Term.
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24, THE SERVICES

24.1

2411

24.1.2

24.2

25. MONITORING AND INSPECTION

25.1

25.11

25.2

25.21

25.2.2

General Obligations

The Private Party shall with effect from the Service Commencement Date ensure
(or procure) that it and/or the Operations Subcontractor and any other person for
whom it is responsible, ensures that the Services Are Available and performed:

(@) in such manner as ensures that the requirements of Schedule 7: Output
Specifications are met.

(b) inaccordance with the terms of this PPP Agreem

(c) in such manner as ensures compliance
Proposals.

hedule 10: Private Party

ve are inde
excuse failure to

To avoid doubt, the obligations set ou
therefore compliance with the one do

nt obligations and
the other.

Amendment of Private Party Propos

The Private Party may at any time sub
for the amendment to or substitution of Sch
thereof, on the proviso théimif there is no
amendment or substitution are shall be no

lity Representative
Ivate Party Proposals or any part
ss acceptance of such proposed
ed amendment or substitution.

Monitoring kb

Ance monitoring mechanisms and procedures referred to above shall
ted by the Private Party with effect from the Service Commencement

Monitorifg by the Municipality
The Municipality may, at its own expense, carry out such monitoring and/or auditing
of the Services and of the Private Party's performance monitoring mechanisms and

procedures and quality assurance procedures as it may from time to time require.

The Municipality may, in its absolute discretion, jointly monitor any of the aspects
of the Services with the Private Party.
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25.2.3 The Municipality shall, in addition, at its own expense, be entitled to undertake an
annual review of the Private Party's maintenance, operating and management
procedures relating to the Project Deliverables.

26. RESOURCES AND TRAINING
The Private Party shall ensure that:

26.1 There shall always be enough staff (including all relevant grades of supervisory staff)
engaged in the provision of the Services with the requisite level of skill and experience.

26.2 To avoid doubt, this obligation shall include:

26.2.1 ensuring that there are sufficient staff to cover p
absences; and

of holiday, sickness, other

26.2.2 ensuring that all staff receive such traigi
ensure the proper performance of the es, maintenance uality service in
accordance with the quality ass t plans and system blished and
compliance with all applicab alth and safety rules, res and
requirements.

S is necessary to

PART 8: PROJECT ASSETS

27. EQUIPMENT STANDARDS

27.1 € i onsumables and materials

) as practical after receiving a reasonable request, in writing, from the
ly to the Municipality evidence within a reasonable period to
pliance with this clause.

28. PROJEC GENERAL OBLIGATIONS

28.1 Save as Otherwise stated in this PPP Agreement, the Private Party shall be liable for all
loss and damage to the Project Assets (in whole or in part) howsoever caused.

28.2 The Private Party shall at its own cost and risk, provide, deliver, install, commission,
manage, maintain, repair, renew and replace (as the case may be) the Project Assets (or

part thereof) at such times and in such manner:

28.2.1 as to enable it to meet the Output Specifications for the Project set forth in Schedule
7: Output Specifications.
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28.2.2 as to ensure that the Private Party is, always, able to provide the Services.

28.2.3 without limiting clause 28.2 above, as would be required having regard to Good
Industry Practice; and

28.2.4 as required by Law.

28.3 The Private Party shall, upon receipt of a request from the Municipality, supply to the
Municipality evidence, as reasonably practicable, to demonstrate its compliance with this
clause 28.

PART 9: PAYMENT AND FINANCIAL MATTERS
29. ONCE OFF PAYMENT BY A PRIVATE PARTY
29.1 The Private Party shall within thirty (30) days from

Municipality.

29.2 The Parties agree that, once the Onc

30.

eed that the Private Party shall not be entitled to receive any monthly
ntil the Service Commencement Date.

31.2 nitary Payment shall be paid to the extent that the Services are Available
from the Service Commencement Date and will be made in accordance with this clause
and the provisions of Schedule 1: Payment Mechanism or where such Services are not
Available due to a breach by the Municipality of its obligations to provide access to the
Project Site or the Relevant Sites.

32. HAZARDOUS WASTE PAYMENT

32.1 It is specifically agreed between the Parties that the classification, handling and disposal
of Hazardous Waste by the Private Party will not form part of the Unitary
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32.2

32.3

32.4

32.5

32.6

32.7

33.2

Payment for bulk transport services and management and operation of the Project Site
as set out in Schedule 1: Payment Mechanism.

The Private Party will invoice the Hazardous Waste Producer directly in accordance with
its classification and agreed tariff as set out in Schedule 7: Output Specification.

The Hazardous Waste Levy for the first Contract Year will be equal to a ten percent (10%)
mark-up of the Hazardous Waste Invoice. The Parties agree that thirty (30) days prior to
the anniversary of each Contract Year, the Parties shall agree the revised percentage of
the Hazardous Waste Levy, failing which the Private Party will utilise the percentage of
the Hazardous Waste Levy provided in the preceding Contract

Where the Hazardous Waste Payment i sputed, the Municipality shall
invoice the Private Party an amount equal to ous Waste Levy reflected therein.

ardous Waste Levy shall accrue
vice Period and shall become

Subject to clause 32.9, the
in arrears in respect of each

Waste Payment shall be made as required in terms of Schedule 1: Payment Mechanism.

In addition to the Penalty Deductions referred to in clause 33.1 above, whenever any sum
of money is agreed or determined in terms of this PPP Agreement to be due and payable
by the Private Party to the Municipality, such sum may, at the reasonable discretion of
the Municipality, be deducted from or applied to reduce the amount then due or which at
any time afterwards may become due by the Municipality to the Private Party, provided
that:
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33.21 the Municipality has given the Private Party five (5) Business Days' notice of its
intention to apply such a deduction; and

33.2.2 upon the termination of this PPP Agreement, any deductions then deductible shall
be made from any termination payment due to the Private Party under clause 63
(Compensation on Termination for Municipality Default), clause 64 (Compensation
on Termination for Private Party Default) and clause 67 (Compensation on
Termination for Force Majeure), provided that such deductions under the relevant
clauses have not already been made.

34. INVOICING AND PAYMENT ARRANGEMENTS

Reference to Unitary Payments in this clause shall be a refere
set out in Schedule 1: Payment Mechanism.

34.1 The invoicing arrangements with respect to Unitar other payments shall
be as follows:

34.11 The monthly Unitary Payment sha
Period during the Service Perio,
payment date stipulated in claus

34.1.2 On the fifth (5 Business Day of each
to the Municipality i grm acceptable
Payment Invoice Re ich shall set o

onth the Private Party shall deliver
Municipality a report (the Unitary

(@)

the Unitary Payme revious Payment Period.

ied by & performance report in a format reasonably acceptable to the
eed to by the Parties prior to the Service Commencement Date, for
ent Period, which will be prepared by the Private Party and which will

34.3 The monthly Unitary Payment Invoice Report shall be accompanied by invoices from the
Private Party to the Municipality in respect of any amounts that are due and payable.
34.4 If the monthly Unitary Payment Invoice Report shows a net amount owing by the Private

Party to the Municipality, then the Municipality shall issue a legally compliant invoice to
the Private Party in respect of such amount promptly following its receipt of such monthly
Unitary Payment Invoice Report and the Private Party shall pay to the Municipality the
amount reflected on such invoice no later than the twentieth (20)
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34.5

34.6

35.

36.

36.1

36.5

37.

Business Day after the Private Party has received such invoice, if such amount is
undisputed.

Payment of the undisputed portion of the monthly Unitary Payment invoice shall be made
by the Municipality on or before the Payment Date (as defined below), provided that the
Private Party submits to the Municipality a revised invoice in respect of such undisputed
portion (and a credit note in respect of the disputed portion) within three (3) Business
Days of notification by the Municipality to the Private Party of the dispute in regard to the
remaining portion, such notification of a dispute being in accordance with clause 36
(Disputes).

The Payment Date for any undisputed invoiced amount in thly Unitary Payment
Invoice shall be the thirtieth (30™") day after the date on the relevant report and
invoice/statement are presented to the Municipality.

MANNER OF PAYMENT
All payments under this PPP Agreement sh made in RSA
invoice/statement number against which paym
funds transfer into the bank account design

, quoting the

DISPUTES
If the Municipality dispute nthly Unitary Payment invoice, this
clause will apply in respectioi i i e Municipality shall give written

ny disputes regarding the
the amount of the disputed

nicipality to the Private Party together with interest on such amount
dance with clause 37 (Late Payments) forthwith after receipt by it of

LATE PAYMENTS

Each Party shall be entitled, without prejudice to any other right or remedy, to receive interest
on any payment not duly made pursuant to the terms of this PPP Agreement on the due date,
calculated from day to day at a rate per annum equal to the Default Interest Rate from the day
after the date on which payment was due up to and including the date of payment.
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38. VAT

Any invoice/statement or request for payment of monies due to the Private Party under this
PPP Agreement shall comply with the requirements of the Value-Added Tax Act, 1991.

39. PERFORMANCE REPORT

A performance report is to be compiled monthly and delivered by the Private Party to the
Municipality Representative, which shall be prepared in good faith and in accordance with Good
Industry Practice and shall contain at least the following:

39.1 a summary of the overall performance of the Services.

39.2 a monthly assessment of the Private Party's performan ach material component of

Subcontractors' personnel in
loyment related issues as

ay be required in terms of Schedule 7: Output Specifications
pation the Municipality may reasonably require from time to

40.

setoff any undi§pted amount owed to it by the Private Party under this PPP Agreement (other
than the Hazardous Waste Levy) which has, by agreement or determination under this PPP
Agreement, become due and payable to the Municipality against any amount due to the Private
Party under this PPP Agreement, including any termination payment due to the Private Party
under this PPP Agreement.

41. REPORTING REQUIREMENTS

41.1 The Private Party shall for the duration of the Project:
41.1.1 maintain a full record of particulars of the cost of providing the Project
Deliverables.
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41.1.2 when reasonably requested by the Municipality, furnish, within a reasonable period,
a summary of any of the costs in such format and detail as the Municipality may
reasonably require.

41.1.3 deliver to the Municipality, as soon as they become available:

(a) copies of its financial statements for its latest financial year which shall include
an income statement, balance sheet and cash flow statement audited and
certified by a firm of independent auditors; and

(b) copies of its unaudited financial statements for that,half year or year (as the
case may be) which shall include an income st t, balance sheet and
cash flow statement.

41.2 The Private Party shall prepare the financial state ordance with IFRS and
these financial statements will reflect a true and f ults of its operations
for the period in question and the state of its hich the financial
statements are compiled and shall disclose, ilities, actual or
contingent of the Private Party.

41.3 The Private Party shall keep books of i i e same
available for inspection by the Municipali le notice and shall allow the
Municipality to arrange for an audit to be con time to time as may be required

' ' quired under the Public Audit Act,

r by means of a Variation, or as agreed between the Parties, or for
son whatsoever; and

41.4.5 on charts for the Private Party and Subcontractors' personnel.

41.5 The abovementioned reports shall be available for inspection by the Municipality upon
reasonable notice.

41.6 The Private Party shall maintain such records for a period of at least five (5) years after

the Expiry Date and make same available to the Municipality as the Municipality may
reasonably require.
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PART 10:

INSURANCE

42. INSURANCE

42.1

42.2

42.3

42.4

42,41

42.4.2

42.4.5

42.4.6

42.5

The Private Party shall take out and shall thereafter maintain the insurances listed in
Schedule 11: Project Insurances and any other insurances in respect of the Project as
may be required by law for the periods set out in the schedule (the Project Insurances).
Each of the Project Insurances listed in Schedule 11: Project Insurances must be taken
out and become fully effective by no later than the Effective Date. Each of the Project
Insurances (if any) not listed in Schedule 11: Project Insurances but required by law must
be taken out and become fully effective not later than the earliegt date as required by the
applicable law.

The payment of the insurance premiums due and pa
any Project Insurance shall be the responsibility of

der the policy applying to

No Party to this PPP Agreement shall take an
far as is reasonably within its power) permit
entitle any insurer to refuse to pay any
Insurance.

y action, or (in so
it, which would
any Project

g to occur inrela
under the policy apply

The Private Party undertakes that each P

without limiting the p ions of clause

the insured.

provide for non-vitiation f§
as co- msu d insofar as 4

WIf non-vitiation protection is
placed, then the Private Party
proker investigates whether any non-vitiation
available prior to each renewal of the policy and

If any non-vitiation protection
the Municipality shall be entitled to require

irty (30) days’ prior written notice of its cancellation, non-renewal or
to be given to the Municipality.

shall not be brought into contribution by any other insurances; and
provide for payment of any proceeds under any of the material damage insurances
included in the Project Insurances to be made by the insurers in accordance with

clause 45 (Reinstatement).

The Private Party shall procure that each of the Project Insurances shall note the
Municipality's interest.
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42.6

42.7

42.8

42.9

42.9.1

42.9.2

42.10

42.11

42.14.1

42.14.2

42.15

The Municipality undertakes to comply with the terms of the Project Insurances, as
applicable.

The Municipality shall indemnify and hold harmless the Private Party from and against
any and all suits, actions, administrative proceedings, claims, fines, losses, demands,
costs, charges and expenses of whatsoever nature to the extent arising out of or resulting
from any vitiating acts in respect of the Project Insurances.

Any liability for uninsured loss or damage (including any deductibles), shall be borne by
the Party responsible for such loss and damage.

The Private Party shall furnish the Municipality, on request,

true and complete copies of the policies of all the t Insurances (together with
any other information reasonably requested jcipality relating to such
policies) and the Municipality shall be enti i em during ordinary
business hours; and

satisfactory evidence that the premi uch policies

to the terms of the relevant policy,
k covered thereby exists and shall
f each certificate of renewal for
such Project Insurance as so t no less than at least ten (10)

days before the relevant renew

. pve in relation to any Project
any premiums” required to keep such Project
ocure such Project Insurance and may recover
in doing so from the Private Party on written

in the case of third party legal liability or employers’ liability insurance, in satisfaction
of the claim, demand, proceeding or liability in respect of which the proceeds are
payable; and

in the case of any other Project Insurance, to ensure the performance by the Private
Party of its obligations under this PPP Agreement.

The Private Party shall bear the risk of any shortfall in the proceeds of any Project
Insurance.
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42.16 To the extent that the Municipality receives any proceeds of any Project Insurance, then
the Municipality shall pay such proceeds to the Private Party and shall not be entitled to
deduct such proceeds from any Termination Amount.

42.17 Insofar as any proceeds of any Project Insurance are paid to the Municipality, as co-
insured, the Municipality shall pay such proceeds to the Private Party which shall utilise
such proceeds to reinstate, repair or replace the Facilities or any Project Asset, the
benefit received under such Project Insurance shall not be deducted from a Termination
Amount.

43. UNINSURABLE RISK

43.1 Insurance is no longer available from a reputable insurer j
Project Insurances in Schedule 11: Project Insuran
Private Party shall notify the Municipality within thi
Uninsurable.

usually covered by the
comes Uninsurable. The
s of the risk becoming

43.2 If both Parties agree, or it is determined in
Resolution), that:

nce with clause t-track Dispute

43.2.1 the risk is Uninsurable.

43.2.2 the risk being Uninsurable is not caus ctions or omissions of the Private

Party or a Subcontrag

then the Parties shall meet tG

(a) Private Party an amount equal to the insurance proceeds that would
peen payable had the risk continued to be insurable, in which event this

Agreement will continue; or

(b) ¥ an amount equal to the amount set out in clause 67 (Compensation on
Termination for Force Majeure) and this PPP Agreement will terminate as if
for Force Majeure.

43.5 Where a risk which was previously Uninsurable ceases to be Uninsurable, the Private
Party shall procure and maintain insurance in respect of that risk and the Unitary Payment
shall be increased by an amount equal to the premium payable in respect of the
previously Uninsurable risk.

43.6 If the risk that would usually be covered by the Project Insurances becomes Uninsurable
and is also a Relief Event, then the provisions of this clause 43
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(Uninsurable Risks) together with the provisions of clause 46 (Consequences of a
Relief Event) shall apply if such risk occurs.

44, ECONOMIC TEST

441

44.2

44.3

44.3.1

44.3.2

If all or substantially all of the Project Assets are destroyed or substantially destroyed in
a single event or a series of related events and the insurance proceeds (when taken
together with any other funds available to the Private Party) in respect of that event or
series of events (the Reinstatement Proceeds) are equal to or greater than the amount
required to repair, reinstate or replace the Project Assets, then the Private Party shall
calculate the loan life cover ratio in accordance with the Finanging Agreements (on the
assumption that the Project Assets are repaired or reinstated j ordance with this PPP
Agreement).

Subject to the Direct Agreement and/or the Fina ents, if the calculation
tio is greater than or
equal to the event of default level then the ly the insurance
proceeds in accordance with the Rej in clause 45

(Reinstatement).

Subject to the Direct Agreement an

accounts held by or on behalf of the Private
jht of the Private Party or the Lenders to receive
pceeds pursuant to letters of credit and of any
d by them (save where such credit balances
Municipality and/or are to be applied in
2 and payable from the Subcontractors and any

ents) to the Private Party in connection with the early termination of
dging arrangements because of prepayment of amounts outstanding
e Financing Agreements; and

market value of any other assets and rights of the Private Party or the
enders (other than those that are transferable to the Municipality pursuant
to this PPP Agreement) less liabilities of the Private Party or the Lenders
properly incurred in connection with this PPP Agreement, provided that no
account shall be taken of any liabilities and obligations of the Private Party
arising out of;

() agreements or arrangements entered into by the Private Party to the
extent that such agreements or arrangements were not entered into in
connection with the Private Party’s obligations in relation to the Project;
and
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(i) agreements or arrangements entered into by the Private Party to the
extent that such agreements or arrangements were not entered into in
the ordinary course of business and on commercial arm’s length terms,

shall be released from the Insurance Account to the Private Party and shall
be applied by the Private Party towards the prepayment of the Debt; provided,
however, that such release shall not discharge the Private Party from
performing the Project Deliverables in accordance with this PPP Agreement.

45. REINSTATEMENT

45.1 Subject to clause 44 all insurance proceeds receive
Schedule 11: Project Insurances shall be applied to

r any policy referred to in
ate or replace each part

45.2 All insurance proceeds paid under any M

name of the Private Party and shal

Account).
45.3 Subject to clause 44 where a claim is made s of insurance are received or are
receivable under any Mate i ect of a single event or a series or

45.3.1 nd in any event within ten
(the Reinstatement Plan)
of the works necessary (the
instate, or replace the Project Assets which are
or claims in accordance with clause

shall set out:

s and timetable upon which the Reinstatement Works are
(including the date that the Project will become fully
pnal), the final terms of which shall be subject to the prior written
ent of the Municipality which agreement may not be unreasonably
2ld,

Quigfed that if the Parties fail to reach any such agreement, then the dispute shall

be referred for resolution by the Independent Expert in accordance with clause 78

(Fast-track Dispute Resolution); and

45.3.2 if the Reinstatement Plan (as amended by agreement with the Municipality or in
accordance with the decision of the Independent Expert) will enable the Private
Party to comply with clause 45.4 below within a reasonable timescale, then:

(a) the Reinstatement Plan shall be adopted.
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(b) the Private Party shall enter contractual arrangements to affect the
Reinstatement Works with the person agreed to by the Municipality.

(c) prior to the earlier of the Termination Date and the Expiry Date, any amount
standing to the credit of the Insurance Account, together with any interest
accrued (the Relevant Proceeds) may be withdrawn by the Private Party to
the extent required to enable it to make payments in accordance with the
terms of the contractual arrangements referred to in clause (b) above and to
meet any other reasonable costs and expenses of the Private Party for the
sole purposes of funding the Reinstatement Works. Following the earlier of
the Termination Date and the Expiry Date, the Munigipality may withdraw the

Relevant Proceeds for the purposes of funding instatement Works
(d) The Municipality agrees and undertakes t ject to compliance by the
Private Party with its obligations under, and provided that the

Private Party procures that the Reins are carried out and

clause (b) above, it shall not ex any right which it therwise have
nt by virtue of the eve ich gave rise

(e) after the Reinstatement Pla plemented to the reasonable
dance with clause 45.4 below, the
the Private Party of any Relevant
se (c) above.

Municipality s
Proceeds that

45.4 Where insurance proceeds ar : jth this PPP Agreement to
repair, reinstate.Qereplace any art oFthe Works, the Private Party

pecification) so that on completion of the
this PPP Agreement are complied with.

PART 11: TS & FORCE MAJEURE

ersely affects the ability of the Private Party to perform any of its
der this PPP Agreement,

arising ® clause 59 (Termination for Private Party Default) or in respect of Deductions
and shall, in the case of clause 46.1.2, continue to receive the Unitary Payment.

46.2 To obtainrelief, the Private Party must:

46.2.1 as soon as practicable, and in any event within ten (10) Business Days after it
became aware that the Relief Event has caused or is likely to cause delay and/or

materially adversely affect the ability of the Private Party to perform its other
obligations, give to the Municipality a notice of its claim for relief from its
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obligations under this PPP Agreement, including full details of the nature of the
Relief Event, the date of occurrence and its likely duration.

46.2.2 within twenty (20) Business Days of receipt by the Municipality of the notice referred
to in clause 46.2.1 above, give full details of the relief claimed; and

46.2.3 demonstrate to the reasonable satisfaction of the Municipality that:

(a) the Private Party and its Subcontractors could not have avoided such
occurrence or consequences by steps which they might reasonably be
expected to have taken, without incurring material expenditure.

the Scheduled Service
ther obligations under this

(b) the Relief Event was the primary cause of the
Commencement Date or the need for relief
PPP Agreement.

(c) the time lost and/or relief from th PPP Agreement

(d) the Private Party is using re ours to perform its obligations
under this PPP Agreement.

ed by clause 46.2 above is provided after the dates referred to in that
ivate Party shall not be entitled to any relief during the period for which

46.6 The Private Party shall notify the Municipality if at any time it receives or becomes aware
of any further information relating to the Relief Event, giving details of that information to
the extent that such information is new or renders information previously submitted
materially inaccurate or misleading.

46.7 In the event of a Relief Event as defined in clause 1.127 that continues for a period more

than one hundred and eighty (180) days, the Parties shall meet to find a mutually
satisfactory solution for dealing with such prolonged Relief Event.
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46.8 If the Parties cannot agree on the extent of the relief required, or the Municipality
disagrees that a Relief Event has occurred or that the Private Party is entitled to any
extension of the Scheduled Service Commencement Date and/or relief from other
obligations under this PPP Agreement, the Parties shall resolve the matter in accordance
with clause 78 (Fast-track Dispute Resolution).

47. CONSEQUENCES OF A COMPENSATION EVENT
47.1 If, as a direct result of the occurrence of a Compensation Event:

47.1.1 the Private Party is unable to achieve Service Commengement on or before the
Scheduled Service Commencement Date.

47.1.2 the Private Party is unable to comply with its oblig nder this PPP Agreement;
and/or
47.1.3
nd/or claim
47.2
47.2.1 as soon as practicab i in ten (10) Business Days after it

became aware that t ; : i aused or is likely to cause delay,
breach of an obligation t d/or the Private Party to incur
costs or lose revenue, g , ipali f its claim for an extension
of time for Service Com ensation and/or relief from

ated change in Project costs, time or revenue lost, and/or relief from
gations under the PPP Agreement claimed, could not reasonably be

ordance with Good Industry Practice.

47.3 If the Private Party has complied with its obligations under clause 47.2 above, then:

47.3.1 the Scheduled Service Commencement Date shall be postponed by such time as
shall be reasonable for such a Compensation Event, considering the likely effect of
delay; and

47.3.2 in the case of an additional cost being incurred by the Private Party or the Private

Party losing any revenue:
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47.3.3

47.3.4

47.4

47.5

48.2

48.2.1

48.2.2

(@) onor before the Service Commencement Date; or

(b) because of Capital Expenditure being incurred by the Private Party at any
time,

the Municipality shall compensate the Private Party for the actual change in Project
costs, loss of revenue, Capital Expenditure incurred, within thirty (30) Business
Days of its receipt of a written demand by the Private Party supported by all relevant
information.

in the case of a payment of compensation for the estimated change in Project costs
that does not result in Capital Expenditure being incur the Private Party but
which reflects a change in the costs being incurre e Private Party after the
Service Commencement Date, the Municipality s pensate the Private Party
in accordance with clause 47.6 below by an 0 the Unitary Payment;
and /or

such relief from
such a Compensation

the Municipality shall give the Privat
this PPP Agreement, as is reason

ligations under

If information is provided after the date i 47.2 above, the Private
Party shall not be entitled to any exten i mpensation, or relief from its
obligations under this PPP Agreement in re period for which the information

is delayed.

If the Parties cannot agree O
from the Private Party’s oblig
disagrees that a [

tion, delay incurred, or relief
ment, or the Municipality
its consequences), or that
e, the Parties shall resolve the

5 48.2.1 and 48.2.1 the Party claiming relief shall be relieved from
PP Agreement to the extent that by reason of the Force Majeure event
orm all or a material part of its obligations under this PPP Agreement.

(or claims to be) affected by an event of Force Majeure:

it shall take all reasonable steps to mitigate the consequences of such an event
upon the performance of its obligations under this PPP Agreement, resume
performance of its obligations affected by the event of Force Majeure as soon as
practicable and use all reasonable endeavours to remedy its failure to perform; and

it shall not be relieved from liability under this PPP Agreement to the extent that it
is not able to perform, or has not in fact performed, its obligations under this PPP
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48.3

48.4

48.5

48.6

48.7

48.8.2

48.9

Agreement due to its failure to comply with its obligations under sub-
clause 48.2.1.

The Party claiming relief shall serve written notice on the other Party within ten (10)
Business Days of it becoming aware of the relevant event of Force Majeure. Such initial
notice shall give sufficient details to identify the event claimed to be an event of Force
Majeure.

A subsequent written notice shall be served by the Party claiming relief on the other Party
within a further twenty (20) Business Days which shall contain such relevant information
relating to the failure to perform (or delay in performing) as is av ilable, including (without
limitation) the effect of the event of Force Majeure on the a the Party to perform,
the action being taken in accordance with clause 48.2.1 ate of the occurrence of
the event of Force Majeure and an estimate of the peri e required to overcome it
(and/or its effects) including taking into account any ilder holidays occurring
during such period (if applicable).

es of the event
ions can be

oon as the conse
rmance of its affected

The Party claiming relief shall notify the oth
of Force Majeure have ceased and whe
resumed.

If, following the issue of any notice refer i 48.4, the Party claiming relief
receives or becomes aware of any further n relating to the event of Force
Majeure (and/or any failu , mit such further information to the

During the continuance of al jch occurs on or after the
Service Commepcement Date in respect of such period
shall be red , Uivale Payments payable in respect
e Mun|C|paI|ty during such period after taking
prce Majeure and no Deduction shall be effected

ghall be reasonable for such event of Force Majeure, considering the likely
of delay; and

the Private Party shall not be entitled to receive any payment in respect of the
Unitary Payment in respect of the Services not being performed during the
occurrence of the event of Force Majeure.

Subject to clause 67 (Compensation on Termination for Force Majeure) the Private
Party’s sole right to payment or otherwise in relation to the occurrence of an event of
Force Majeure shall be as provided in this clause.
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48.10 The Parties shall endeavour to agree any modifications to this PPP Agreement which
may be equitable having regard to the nature of an event or events of Force Majeure.
Clause 78 (Fast-track Dispute Resolution) shall not apply to a failure of the Municipality
and the Private Party to reach agreement pursuant to this sub-clause.

PART 13: UNFORESEEABLE DISCRIMINATORY GOVERNMENT CONDUCT AND
VARIATIONS

49. UNFORESEEABLE CONDUCT

49.1 Should any Unforeseeable Conduct occur which materially apd adversely affects the

been in but for such Unforeseeable Conduct.

49.2 Should any Unforeseeable Conduct occur
general economic position of the Private P
such benefit, upon that benefit becomin
revenues, to the Municipality so th
economic position it would have bee
Conduct not occurred.

49.3 The Party claiming the occ, le Conduct (Claiming Party) shall
give written notice to the ot ontaining reasonable particulars
of such conduct and its likel ) e Private Party.

49.4 5 of receipt of such notice to
affect a re : estores the general economic
i it would have been in if such Unforeseeable

ing Party does not affect such a remedy within

Termination Date shall be the date specified in the determination in terms of clause
78 (Fast Track Dispute Resolution), or failing such specification, the earliest date
specified by either Party on written notice to the other Party, and the compensation
payable to the Private Party for termination in such circumstances shall be equal to
the amount the Private Party would have received had the PPP Agreement been
terminated for a Force Majeure as calculated under clause 67 (Compensation on
Termination for Force Majeure).
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49.5 In so far as the Private Party is the Claiming Party, it shall use all reasonable
endeavours to minimise and mitigate the effects of any Unforeseeable Conduct.

50. VARIATIONS
50.1 Small Works Variations

50.1.1 At least twenty (20) days prior to the Scheduled Service Commencement Date and
the commencement of each subsequent PPP Agreement year, the Private Party
shall propose a schedule of rates to be agreed with the Municipality (the Small
Works Rates), such agreed rates to be applied in respect of any request from the
Municipality for Small Works to be completed during PP Agreement year.

(a) the labour element shall be calculated in with rates which are fair
and reasonable; and

(b) the materials element shall be aterials to the
Private Party or to the party iscounts) plus
ten percent (10%).

50.1.2 The Private Party and the Municip e timing of any Small Works,
to minimise any inconvenience to the

50.1.3 orks shall be determined by

-track Dispute Resolution).

any dispute or uncertainty as to whether any proposed Variation will have any
such effect may be referred by Party for resolution by the independent expert in
accordance with clause 78 (Fast Track Dispute Resolution).

50.2.2 If the Municipality requires a Variation to the Project Deliverables, it must serve a
notice on the Private Party detailing the requested Variation (a Municipality
Variation Proposal).
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50.2.3

50.2.4

50.2.5

The Municipality Variation Proposal shall set out the Variation required in sufficient
detail as to enable the Private Party to calculate and provide the estimated revised
Project costs, Unitary Payment and where necessary a revised Service
Commencement Date and any other relevant dates that may require revision as a
result of such Variation, in accordance with clause 50.2.4 below (the Estimate).

As soon as practicable and in any event within thirty (30) Business Days after
having received the Municipality Variation Proposal, the Private Party shall, subject
to clause 50.2.9 deliver the Estimate to the Municipality. The Estimate shall include
the opinion of the Private Party on:

(&) whether relief from compliance with its oblig
obligations of the Private Party to
Commencement Date and meet th
implementation of the Variation.

required, including the
the Scheduled Service
e regime during the

(b) any impact onthe Scheduled S ommencement

(c) any impact on the provisio

(d) reement and/or any Project
(e) any estimated rew ' itary Payment that result directly
4] Variation.

(9)

Operating Expenditure that is required or no
e Variation.

hould the Private Party believe its risk profile has been
itially altered by virtue of the Municipality Variation Proposal, it may
ard a proposal for an increased or decreased Base Case Equity IRR

proposed increase or decrease Base Case Equity IRR in respect of such
Variation, either Party may refer the matter for determination pursuant to
clause 78 (Fast Track Dispute Resolution).

Subject to clause 50.3.9, as soon as practicable after the Municipality receives the
Estimate, the Parties shall discuss and agree the issues set out in the Estimate.
The Private Party shall:

(a) provide evidence that it has used reasonable endeavours (including (where
practicable) the use of competitive quotes) to oblige its Subcontractors to
minimise any increase in costs and maximise any reduction in costs.
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50.2.6

50.2.7

(b) demonstrate how any Capital Expenditure to be incurred or avoided is being
measured in a cost-effective manner; and

(c) demonstrate that any expenditure that has been avoided, which was
anticipated to be incurred to replace or maintain assets that have been
affected by the Municipality Variation concerned, has been considered in the
amount which in its opinion has resulted or is required under Clauses
50.2.4(d) and/or 50.2.4(e) above.

In such discussions the Municipality may modify the Municipality Variation Proposal
and (if the estimated increase in Capital Expenditure in rgspect of the Variation is
expected to exceed R1 000 000.00 (one million Ran xed to CPI) and it is
practicable for the Private Party to do so), the Munici may require the Private
Party to seek and evaluate competitive tenders relevant capital works. In
each case the Private Party shall, as soonas p din any event not more

relevant
circumstances including, in partic should
not be worse off as a result of the i the Variation) when procuring

king its determination shall
e position than prior to such

vate Party is of the opinion that such Variation is likely to result in an
ease in the Project risk or its financial risk or to generally adversely affect
e risk profile of the Private Party, it shall, as soon as practical and in any
event within ten (10) Business Days after having received the Municipality
Variation Proposal, serve a notice on the Municipality stating its opinion and
the reasons therefor; and

(b) the Parties shall meet as soon as practical and in any event within ten (10)
Business Days of receipt of such notice. If the Parties agree that such
Variation is likely to increase the Project risk or the Private Party’s financial
risk or to generally adversely affect the risk profile of the Private Party, the
Municipality Variation Proposal shall be withdrawn. If the Parties are unable
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to agree on the likely effects of the Municipality Variation Proposal, either
Party may refer the matter to an Independent Expert pursuant to clause 78
(Fast-track Dispute Resolution). If it is determined by the Independent Expert
that the Municipality Variation Proposal will increase the Project risk, financial
risk or generally adversely affect the risk profile of the Private Party, the
Municipality Variation Proposal shall be deemed to have been withdrawn.

50.2.10 If the Municipality does not confirm the Estimate (as modified) in writing within
twenty (20) Business Days of the contents of the Estimate having been agreed in
accordance with clause 50.2.5 or determined pursuant tg clause 50.2.7, then the
Municipality Variation Proposal shall be deemed to ha n withdrawn.

50.2.11 In the event that the Estimate (as modified) invol
then the Private Party shall use its reasonable

ated Capital Expenditure
to obtain funding for the

and the Municipality.

50.2.12 If the Private Party has used its r ding for the
whole of the estimated Capital in an offer
of funding within twenty (20) icipality

50.2.13 The Municipality maygta j i date on which the Estimate is
confirmed, agree to megta s te Party has obtained funding
for only part of the ining part of the Capital

50.2.14 g by the Municipality, then the Unitary Payment

ith the Estimate.

e revised Financial Model. If the Municipality rejects such
ies are unable to agree the required changes to the Financial

e Municipality and Private Party shall agree:

(i) a payment schedule in respect of the payment of such sum reflecting
the amount and timing of the costs to be incurred by the Private Party
in carrying out the Variation to the extent borne by the Municipality; and

(i)  where payment for part of the Variation reflects the carrying out of, or

specific progress towards, an element within the Variation, an objective
means of providing evidence confirming that the part of the
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Variation corresponding to each occasion when payment is due under
the payment schedule appears to have been duly carried out,

(such payment schedule and evidence to be determined by an Independent
Expert in accordance with clause 78 (Fast-track Dispute Resolution) in the
event of the Municipality and Private Party failing to agree as to its terms);

(b) the Municipality shall make payment to the Private Party within thirty (30) days
of receipt by the Municipality of invoices/statements presented in accordance
with the agreed payment schedule (as the case may be, varied by agreement
from time to time) accompanied by the relevant evidence (where applicable)
that the relevant part of the Variation has been ¢ out; and

(c) if payment is not made in accordance wit lause (b), the Municipality
shall pay interest to the Private Party t unpaid from the date
thirty (30) days after receipt of the rele i ent until paid, at the
Default Interest Rate.

50.2.17 Notwithstanding any provision to t Municipality
Variation Proposal or Estimat monthly
Unitary Payment will require au i ality in
A. The Private Party shall not
orisation is granted.

50.3 Private Party Variations

ust serve a notice on the

50.3.1 If the Private Party wis
icipali Private Party Variation

all implications of the Private Party Variation Proposal on this PPP
ent and any of its terms.

dicate whether a Variation to the Unitary Payments is proposed (and, if so,
give a detailed cost estimate of such proposed Variation); and

() indicate if there are any dates by which a decision by the Municipality is
critical.

50.3.3 The Municipality shall evaluate the Private Party’s Variation Proposal taking into
account all relevant issues, including whether:
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(a) achange in the Unitary Payments will occur.
(b) the Variation will affect the quality or successful delivery of the Services.

(c) the Variation will interfere with the relationship of the Municipality with third
parties.

(d) the financial strength of the Private Party is sufficient to perform the
Variation.

(e) the residual value of the Project Assets is reduced; and

(f)  the Variation materially affects the risks or co
exposed.

hich the Municipality is

(g) if an amendment to this PPP Agree
required as a result thereof.

roject Document is

50.3.4 As soon as practicable after recej roposal, the
Parties shall meet and discuss t jscussions
the Municipality may propose i
Variation Proposal.

50.3.5 Subject to clause 5Q i ici ccepts the Private Party Variation

the relevant changes afiSi iati in twenty (20) Business Days
(or such longer period a s icipality’s acceptance. Within

: aining details as soon as
d this PPP Agreement or any

prepared arry out the Variation without an increase in the Unitary Payments.

50.3.8 If the Priyat@Party Variation Proposal causes or will cause the Private Party’s costs
a Subcontractor to decrease, there shall be a decrease in the Unitary
in a manner that ensures an equitable sharing in any cost saving by the
2 Party and/or the Subcontractors.
50.3.9 Notwithstanding any provision to the contrary, it is recorded that any Private Party

Variation Proposal or Estimate resulting in a material increase to the monthly
Unitary Payment will require authorisation by the Council of the Municipality in
compliance with the provisions of the MFMA and MSA. The Private Party will not
commence with the Private Party Variation until such authorisation has been
granted.
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PART 14: EMPLOYMENT
51. OCCUPATIONAL HEALTH AND SAFETY

51.1 During the Project Term, the Private Party shall be responsible for the observance by
itself and the Subcontractors of all applicable health and safety precautions necessary,
whether required by Law or Good Industry Practice, for the protection of itself, the
Municipality's employees, the Subcontractors involved in providing the Project
Deliverables and any third parties within the Project Site. In particular (and without
limiting the generality of the foregoing), the Private Party shall ensure that such persons
are aware of, and always comply with, any Municipal he and safety policy and
reasonable requirements notified to the Private Party from ji time.

Occupational Health and
twenty four (24) hours

51.2 The Private Party shall maintain proof of complianc
Safety Act, 1993 and produce the same to the M
of request for same.

51.3 The Municipality shall not be liable in res ovisions under

52. KEY PERSONNEL AND REMO

52.1 The Private Party shall alwa
and experienced personnel

52.2 [ i Party to remove any employee or other

oval is permitted under applicable law) if in the
the Municipality such employee or personnel engages in any
easonably result in a breach of any provision of this PPP
alic health, safety or security, and the Private Party shall as
bly poSSible replace such employee or personnel with suitable
ified and experienced replacement (provided such replacement is

PART 15: BLACK ECONOMIC EMPOWERMENT

53. BEE DEFINI IMS

The following definitions are applicable to this part of this PPP Agreement:

53.1 Annual BEE Report has the meaning set forth in clause 54 (Black Equity in the Private
Party).
53.2 Annual Skills Development Commitment has the meaning set forth in clause 55

(Private Party Management and Employment Equity).
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53.3 Black Enterprise means an enterprise that is at least 50.1% beneficially owned by Black
People and in which Black People have substantial Management Control. Such
beneficial ownership may be held directly or through other Black Enterprises.

53.4 Black Equity means the voting Equity held by Black Shareholders from time to time.

53.5 Black People mean African, Coloured and Indian South African citizens as defined in
the Broad Based Black Economic Empowerment Amendment Act, 2013 and Black
Person means any such citizen.

53.6 Black Shareholder means any Shareholder that is a Black Person or a Black Enterprise.

53.7 Black Women means female African, Coloured and India African citizens.

53.8 Management Control means, in relation to any ent
the direction of the business and management poli

ability to direct or cause
of that enterprise.

53.9 Minimum Black Equity has the meaning rth in clause 5

Private Party; and

k Equity in the

53.10 SMME means an exempted micro en
inthe Codes of Good Practice on Broad-

terms of the Broad-Based Black Economic nt Act, 2013.

54. BLACK EQUITY IN THE PRIV
The Private Party shall ensure that:

54.1 for the duratig of the voting Equity from time
) eople and/or Black Enterprises
quity shall rank pari passu with the voting Equity

the *Equity ownership of that Shareholder and details of all changes whatsoever in
such ownership in that financial year (including, without limitation, changes effected
through any acquisition or disposal of issued shares, or through any subscription
for new shares).

54.3.2 the Shareholder Loans of that Shareholder and details of all changes in the amount

of such Shareholder Loans in that financial year (including, without limitation,
changes effected through repayments).
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54.3.3

54.3.4

the voting rights attaching to all classes of Equity owned by that Shareholder in that
financial year; and

details of all dividends and other distributions declared to and received by that
Shareholder in respect of its Equity, as well as all payments made to that
Shareholder in respect of any Shareholder Loans, in that financial year.

55. PRIVATE PARTY MANAGEMENT AND EMPLOYMENT EQUITY

55.1

55.11

556.1.2

55.2

55.2.1

55.2.2

55.3

55.4.3

The Private Party shall ensure that:

less than 25% of the
ments shall be filled by

by no later than Scheduled Service Commencement D
Private Party’s senior management and executive
Black People; and

no less than 50% of the minimum number of clause 55.1.1is filled
by Black Women.

The Private Party shall comply with the implement its
current employment equity plan, as s

the Department of Labour
in ten (10) days following

nent Commitment) equal to 6% of its annual
towards the costs of implementing its skills

targets; and

details of the portion (if any) of its Annual Skills Development Commitment for that
financial year not applied by the Private Party towards the implementation of any of
its skills development targets for that financial year, together with the Private Party’s
reasons for not applying the full Annual Skills Development Commitment in that
financial year.
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56. SUBCONTRACTING

The Private Party shall procure that:

56.1

56.2

56.3

56.3.1

56.3.2

56.4

56.4.1

56.4.2

the Construction Subcontractor ensures that no less than 30% of its total expenditure
forecast to be incurred shall be expended under further subcontracts in which Black
People and/or Black Enterprises will participate; and

the Operation Subcontractor ensure that no less than 30% of its total expenditure forecast
to be incurred shall be expended under further subcontracts in which Black People and/or
Black Enterprises will participate.

no less than:

30% of each of the said Subcontractor’s
appointments shall be filled by Black Person:

gement and executive

50% of the minimum number of appoi ified i 56.3.1 are filled
by Black Women.

each Subcontractor implements that
substituted from time to time in accordan i i , 1998. The
Private Party shall furnish the Municipality e the Municipality to be furnished
with:

each successive empl0 y that Subcontractor in terms
of that Act within seven
plan; and

ctor to the Department of Labour
jon 21 of that act within seven (7) Business Days

ent that the Private Party wishes to employ additional labour, the Private Party
undertakes to employ labour within the municipal boundaries of Knysna Municipality
unless a special skill or experience is required which is not readily available within the
municipal boundaries of Knysna Municipality or South Africa.
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PART 16: TERMINATION
58. TERMINATION FOR MUNICIPALITY DEFAULT

58.1 On the occurrence of a Municipality Default, or within ten (10) Business Days after the
Private Party becomes aware of same, the Private Party may serve notice on the
Municipality of the occurrence (and specifying details) of such Municipality Default. If the
relevant Municipality Default has not been remedied or rectified within twenty (20)
Business Days of such notice, the Private Party may serve a further notice on the
Municipality terminating this PPP Agreement with immediate effect.

58.2 The Private Party shall not exercise or purport to exercise
PPP Agreement (or accept any repudiation of this PPP A
provided for herein.

ights to terminate this
nt) except as expressly

59. TERMINATION FOR PRIVATE PARTY DEFAULT

59.1 Notification

59.2

59.21

arty Default Teferred to in clauses 1.111.1,
.111.5 and 1.111.10 terminate this PPP
ice in writing having immediate effect.

g, in the case of any other Private Party

; 1.111.6,1.112.7, 1.111.8, 1.111.9, 1.111.11,
1.111.13, 1.111.14 and 1.111.15 serve notice of default on the
ty requiring the Private Party at the Private Party’s option either:

if the same is continuing) within twenty (20) Business Days of such
tice of default; or

o put forward within twenty (20) Business Days of such notice of default
a reasonable programme for remedying the Private Party Default. The
programme shall specify in reasonable detail the manner in, and the
latest date by, which such Private Party Default is proposed to be
remedied. The Private Party shall only have the option of putting
forward a programme in accordance with this clause if it first notifies
the Municipality within five (5) Business Days of such notice of default
that it proposes to do so.

59.3 Remedy Provisions

59.3.1 Where the Private Party puts forward a programme in accordance with clause
59.2, the Municipality shall have ten (10) Business Days from receipt of the same
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59.3.2

59.4.2

within which to notify the Private Party that it does not accept the programme, failing
which the Municipality shall be deemed to have accepted the programme. The
Municipality shall act reasonably in rejecting the programme. Where the
Municipality notifies the Private Party that it does not accept the programme, the
Parties shall endeavour within the following five (5) Business Days to agree any
necessary amendments to the programme put forward. In the absence of
agreement within five (5) Business Days, the question of whether the programme
(as the same may have been amended by agreement) will remedy the Private Party
Default in a reasonable manner and within a reasonable time period (and, if not,
what would be a reasonable programme) may be referred by either Party for
resolution in accordance with clause 78 (Fast-track Dispuie Resolution).

(a) the Private Party Default notified in a noti
the expiry of the period referred to in th

is not remedied before

(b)  where the Private Party puts for been accepted
by the Municipality or has
Party fails to achieve a
programme by the specifie se may
be); or

(c) any programmng rivate Party is rejected by the

e dispute resolution procedure

under the Direct Financing
tirety by written notice to the
» provided that for the purposes of clause 59.4.2
the programme is adversely affected by the
lajeure or a Relief Event then, subject to the

Party shall reimburse the Municipality with all costs incurred by the
y in exercising any of its rights in terms of this clause. The Municipality
ake reasonable steps to mitigate such costs.

The Municipality shall not exercise, or purport to exercise, any right to terminate
this PPP Agreement except as expressly set out in this PPP Agreement. The rights
of the Municipality (to terminate or otherwise) under this clause are in addition (and
without prejudice) to any other right which the Municipality may have inlaw to claim
the amount of any direct loss or damages suffered by the Municipality on account
of the acts or omissions of the Private Party (or to take any action other than
termination of this PPP Agreement).
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60. TERMINATION FOR FORCE MAJEURE

If, in the circumstances referred to in clause 1.55 (Force Majeure) the Parties have failed to
reach agreement on any modification to this PPP Agreement pursuant to that clause within one
hundred and eighty days (180) days of the date on which the Party affected serves notice on
the other Party in accordance with that clause, either Party may at any time afterwards
terminate this PPP Agreement by written notice to the other Party having immediate effect,
provided always that the effects of the relevant events of Force Majeure continue to prevent
either Party from performing any material obligation under this PPP Agreement. In such an
event the Termination Date shall be the date upon which the earliest of the notices terminating
the PPP Agreement is received by the other Party.

61. TERMINATION FOR CORRUPT ACTS

61.1 The Private Party warrants that in entering int Agreement it has not

committed any Corrupt Act.

61.2 If the Private Party, any Shareholder, Subc ili ent commits

any Corrupt Act, then the Municipality s i i ith clauses
61.2.1 to 61.2.7 below:

61.2.1 if the Corrupt Act is committed by t . any Shareholder, any director
of the Private Party or any employee ate Party or of any Shareholder
acting under the aut ge of a director of the Private Party
or such Shareholder, any such case, the Municipality
may terminate this PPF effect by giving written notice
to the Private Party;

61.2.2 if the @ of the Private Party or of any

accord thenin any such case, the Municipality
ate Party of termination and this PPP Agreement
Business Days of the Private Party’s receipt
vement in the Project is terminated and (if

less within eighty (80) Business Days of its receipt of such notice the
terminates the relevant Subcontract and procures the performance of
part of the Project Deliverables by another person, where relevant, in
ce with clause 75 (Assignment);

61.2.4 if the Corrupt Act is committed by an employee of a Subcontractor acting of his or

her own accord, then the Municipality may give notice to the Private Party of
termination and this PPP Agreement will terminate, unless within ten (10) Business
Days of its receipt of such notice the Private Party procures the termination of that
employee’s involvement in the Project and (if necessary) procures the performance
of that part of the Project Deliverables previously performed by that employee to be
performed by another person;

61.2.5 if the Corrupt Act is committed by a Lender, a director of a Lender or any employee

of a Lender acting under the authority or with the knowledge of a
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director of that Lender, then in any such case the Municipality may give written
notice to the Private Party of termination and this PPP Agreement will terminate,
unless within fifty (50) Business Days of its receipt of such notice the Private Party
procures the termination of such Lender’s involvement in the Project (in any
capacity whatsoever including, without limitation, as Lender under the Financing
Agreements) and provides the Municipality with satisfactory proof that such
Lender’s entire participations in the Debt and in any undrawn financial commitments
under the Financing Agreements have been assumed by any Qualifying Financial
Institution(s) (including any one or more of the remaining Lenders);

61.2.6 if the Corrupt Act is committed by any employee of a Lepder acting of his or her
own accord, then the Municipality may give written n o the Private Party of
termination and this PPP Agreement will terminate, within ten (10) Business
Days of the Private Party’s receipt of such notic mployee’s involvement in
the Project is terminated; and

61.2.7 any notice of termination under this clau

(a) the nature of the Corrupt Act

(b) the identity of the party or » and
(c) the date on which this PPP Agre terminate in accordance with the
applicable prow of this clause.
61.3 Without prejudice to its othe i is clause, the Municipality shall
61.3.1 ( rati mission which is the subject of

e Private Party, directly or indirectly, is the
jon or commission; and

y the Municipality of the occurrence (and details) of any
Private Party becoming aware of its occurrence.

61.6 ivateParty is required to replace any Subcontractor pursuant to this clause,

62.

62.1 Termination
Notwithstanding any provision of this PPP Agreement, on service of a notice of

termination, this PPP Agreement shall only terminate in accordance with the provisions
of this clause.
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62.2

62.3

62.4

62.4.1

62.5

62.5.1

Continued Effect — No Waiver

Notwithstanding any breach of this PPP Agreement by either Party, and without prejudice
to any other rights which the other Party may have in relation to it, the other Party may
elect to continue to treat this PPP Agreement as being in full force and effect and to
enforce its rights under this PPP Agreement. The failure of either Party to exercise any
right under this PPP Agreement, including any right to terminate this PPP Agreement and
any right to claim damages, shall not be deemed a waiver of such right for any continuing
or subsequent breach.

Continued Performance

Subject to any exercise by the Municipality of its rights t
party to perform, the obligations of the Private Party, th s shall continue to perform
their obligations under this PPP Agreement, notwit giving of any notice of
default or notice of termination, until the terminat greement becomes

rm, or to procure a third

if that occurs prior to the Service Com Date, in so far as any transfer of
the Project Assets t necessary, the Private Party shall
transfer such part of t as shall have been constructed,

and/or Project Assets, i unicipality. If the Municipality
so elects:

d for the Project shall remain available to the
completing the Works, subject to payment of

pminated by it; provided that where termination occurs under clause
ation for Municipality Default), the consent of the relevant

bcontractor whose consent is required refuses that consent, the Private
Party shall procure that all relevant Subcontracts automatically terminate when this
PPP Agreement terminates.

Transfers to Municipality on Termination or Expiry

On termination of this PPP Agreement for any reason in accordance with its terms or
within ten (10) Business Days prior to the Expiry Date, the Private Party shall:

hand over to, and there shall vest in, the Municipality, free from all encumbrances,
the Project Assets, which in the case of expiry or termination of this PPP
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Agreement at the Expiry Date shall be in the state as agreed to by the Parties in
the Schedule 16: Handback Schedule, however if the PPP Agreement is terminated
prior to the Expiry Date, the Project Assets will be handed over to the Municipality
in the condition that they are in at that point in time; or

62.5.2 procure that any Subcontractor shall (as the case may be), transfer to the
Municipality, free from any security interest full and unencumbered title in and to all
or any part of the Project Assets required by the Municipality in connection with the
Project Deliverables.

62.5.3 procure that any Licensed Intellectual Property shall be
and the Municipality shall, to the extent possible

ed to the Municipality
anted a perpetual non-

62.5.4 deliver to the Municipality (as far as not alre i the Municipality) one
complete set of:

(a) as built drawings upon co cilities which

(b) als for the Facilities to the extent

62.5.5 use all reasonable ende nefit of all manufacturer’s
warranties_in respect of i nt and equipment used or
Agreement and included in the

s or such reasonable period taking into consideration the nature of
e removed after any notice from the Municipality requiring it to do so

Agreement is terminated without any period of notice to the Private Party, the
Private Party shall have a period of 10 (ten) Business Days or such additional
reasonable period after the Termination Date to remove such property;

62.5.8 deliver to the Municipality:

(a) any keys, remote access apparatus and computer access cards to the
Facilities; and
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62.5.9

62.6

62.6.1

(b) without prejudice to clause 73 (Intellectual Property of the Municipality) and
74 (Intellectual Property of the Private Party), any copyright licences for any
computer programmes (or licences to use the same) necessary for the
operation of the Facilities (but excluding computer programmes which have
been developed or acquired by the Private Party for its own use and not solely
for the purposes of provision of any of the Services at the Facilities or the
assignment or transfer of which is otherwise restricted); and

vacate, within reasonable time, the Project Site and shall leave the Project Site and
the Facilities in a safe, clean and orderly condition

it being agreed that fair consideration has been paid
obligations by virtue of the Unitary Payment and, t xtent termination occurs
prior to the Expiry Date, the termination pa made under clause 63
(Compensation on Termination for Muni fault) to clause 68
(Compensation on Termination for Corrupt Al

ch assets, rights and

Transitional Arrangements

For a period of twelve (12) months i ing, by the
Parties) both before and after the Expi tion for
the period from the service of notice o twelve (12) months after the
termination date (or a period of one (1) m e event that the Private Party is

required to hand over the
following obligations, on sul
Agreement:

, the Private Party shall have the
onditions as set out inthis PPP

cipality and any successor
of any of the Services or any
leve a smooth transfer of the manner in which
in the nature of the Services and to avoid or

yality wishes to conduct a tender process with a view to entering into a
e provision of services (which may or may not be the same as, or
2 Services or any of them) following the expiry or earlier termination of

der process including (without limitation) by:

(a) providing any information which the Municipality may reasonably require to
conduct such tender excluding any information which is commercially
sensitive to the Private Party (and, for the purposes of this sub-clause,
commercially sensitive shall mean information which would if disclosed to a
competitor of the Private Party or Subcontractor give that competitor a
competitive advantage over the Private Party or Subcontractor and thereby
prejudice the business of the Private Party or Subcontractor but shall exclude
any information referred to in the clause dealing with employment matters;
and
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(b) assisting the Municipality by providing all (or any) participants in such tender
process with access on reasonable notice and at reasonable times to the
Project Site and the Project Assets subject to the Private Party’s safety rules
and regulations.

62.7 Continuing Obligations
Save as otherwise expressly provided in this PPP Agreement:

62.7.1 termination of this PPP Agreement shall be without prejudice to any accrued rights
and obligations under this PPP Agreement as at the date of termination; and

continuing rights and
er this clause or any other
survive termination, or
nsequences of such

62.7.2 termination of this PPP Agreement shall not aff
obligations of the Private Party and the Municipali
provision of this PPP Agreement which is e
which is required to give effect to such ter
termination.

63. COMPENSATION ON TERMINATION FOR M ALITY DEFAULT

63.1 an amount equal to the De nses, breakage costs and breakage
premiums in connection wi

63.2 Subcontractor Costs; and
63.3 Equity Compg
63.4

ees of the Private Party that have been or will
rty as a direct result of the termination of this

uch proceeds actually received by them (save where such credit
balances proceeds are paid to the Municipality and/or are to be applied in
reinstategi@lt) and sums due and payable from the Subcontractors and any other
and

63.5.2 ounts payable by the Lenders (or the counterparties to the interest rate or
exchange rate hedging arrangements provided for in the Financing Agreements) to
the Private Party in connection with the early termination of such hedging
arrangements because of prepayment of amounts outstanding under the Financing
Agreements.

if there should be no double deductions of any amount in terms of the clauses above.
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64. COMPENSATION ON TERMINATION FOR PRIVATE PARTY DEFAULT

Retendering Election

64.1

64.1.1

64.1.2

64.2

64.3

65.

65.1

65.5

Subject to clause 64.3, the Municipality shall be entitled either to:

retender the provision of the Services in accordance with clause 65 (Retendering
Procedure); or

require an expert determination in accordance with clause 66 (No Retendering
Procedure).

Subject to clause 64.3, the Municipality shall notify the Prj arty of its election on or

The Municipality shall not be entitled to elect to ret ion of the Services for

the unexpired portion of the Project Term if th -in, and the Agent
has demonstrated to the Municipality that parties (each
meeting the criteria in paragraph (a), (b tute Private
Party in the Direct Financing Agree an RFQ

e of the Tender Process. If less than 2 (two)
e request for pre-qualification submit compliant
entitled to proceed under this clause 65 and

The Private Party may, at its own cost, appoint a Tender Process Monitor for the
purposes of monitoring and reporting to the Private Party and the Lenders on the
Municipality’s compliance with the Tender Process and making representations to the
Municipality. The Tender Process Monitor will not disclose any confidential information
to the Private Party, the Lenders or any other person (and shall provide an undertaking
to the Municipality to such effect as a condition of its appointment) but shall be entitled to
advise the Private Party as to whether it considers that the Municipality has acted in
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65.6

65.7

65.7.1

65.7.2

65.8

65.9

65.12.1

65.12.2

65.13

accordance with the Tender Process and correctly determined the Adjusted Highest
Tender Price.

The Tender Process Monitor shall be required to enter into a confidentiality agreement
with the Municipality in a form acceptable to the Municipality and shall be entitled to attend
all meetings relating to the Tender Process, and inspect copies of the tender
documentation and bids, and shall make written representations to the Municipality
regarding compliance with the Tender Process. The Tender Process Monitor shall be
required to make all representations in a timely manner as the Tender Process proceeds.
The Municipality shall not be bound to consider or act upon such representations but
acknowledges that such representations may be referred to hy the Private Party if the
Private Party refers a dispute relating to the Adjusted Hig nder Price to dispute
resolution in accordance with clause 77 (Dispute Resolutj

after the end of that month; and

the Post Termination Service A

If any Post Termination Se ero, then it shall be carried forward
and shall be set off against A ination Service Amounts. If any
such Post Termination Se set off on or before the

Compensation Date, then it sha
Compliant Tende

ion of the Adjusted Highest

Party to bid on the basis that they will receive
any outstanding claims under material damage

Business Days after the Adjusted Highest Tender Price has been

hin ninety (
i Aunicipality shall pay to the Private Party, the greater of:

pined
usted Debt; and
the Adjusted Highest Tender Price.

The discharge by the Municipality of its payment obligation in clause 65.11 above shall
be in full and final settlement of all the Private Party’s claims and rights against the
Municipality for breaches and/or termination of this PPP Agreement and the Project
Documents whether under contract, delict or otherwise, save for any liability of the
Municipality which arose prior to the Termination Date that has not already been taken
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into account in determining the Adjusted Highest Tender Price or the Adjusted Debt (as
the case may be).

65.14 Subject to clauses 65.15 and 65.16 below, if the Municipality has not paid an amount
equal to the Adjusted Highest Tender Price or the Adjusted Debt in terms of clause
65.12 to the Private Party on or before the date falling two (2) years after the Termination
Date then the provisions of this clause shall not apply to that termination and the
provisions of clause 66 (No Retendering Procedure) shall apply instead.

65.15 If each of the Adjusted Debt and the Adjusted Highest Tender Price is zero or a negative
number then the Municipality shall have no obligation to make agy payment to the Private
Party and with effect from the time that the Municipality gives of such determination
to the Private Party, the Municipality shall be released fro ility to the Private Party
for breaches and/or termination of this PPP Agreemen y other Project Document
whether under contract, delict or otherwise save for the Municipality which
ken into account in

65.16 The Municipality may elect at any time ollow the no

65.17 If the Municipality receives a Tender but de complete the Tender Process, it
i the Private Party an amount equal
to the greater of the Adjustg the Adjusted Debt within ninety

(90) Business Days of such
66. NO RETENDERING PROCEDURE

2r pursuant to clause 59 (Termination on Private
ire an expert determination by the Termination
se 66 (No Retendering Procedure) then the

s should be calculated in nominal terms at current prices,
ent for CPI in respect of forecast inflation between the date

66.1.2 all future payments of the full Unitary Payments (without Penalty
d s) forecast to be made shall be calculated and discounted to the
ation Date at the Termination Date Discount Rate.

66.2 If the Parties cannot agree on the Adjusted Estimated Project Value on or before the date
falling thirty (30) days after the date on which the Termination Calculation Expert has
determined such value, in accordance with this clause 66 (No Retendering Procedure),
then the Estimated Project Value shall be determined in accordance with clause 77
(Dispute Resolution).

66.3 The Municipality shall pay to the Private Party an amount equal to the greater of the
Adjusted Debt and the Adjusted Estimated Project Value on the date falling thirty (30)
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66.4

67. COMPENSATION ON TERMINATION FOR FORCE MAJEURE

days after the date on which the Adjusted Estimated Project Value has been agreed or
determined in accordance with this clause 66 (No Retendering Procedure).

The discharge by the Municipality of its obligation in clause (e) shall be in full and final
settlement of all the Private Party’s claims and rights against the Municipality for breaches
and/or termination of this PPP Agreement or any Project Documents whether in contract,
delict, restitution or otherwise save for any liability that arose prior to the Termination Date
(but not from the termination itself) that has not been taken into account in determining
the Adjusted Estimated Project Value.

On termination of this PPP Agreement under clause 60 (Termi or Force Majeure), the

Municipality shall pay to the Private Party the aggregate of:

67.1

67.2

67.3

67.4

67.5

67.6.2

67.6.3

67.7

an amount equal to the Debt and all fees, costs, ex
premiums in connection with any Financing A

costs and breakage

the Subcontractor Costs.

on the
ch, if a negative amount, shall
ermination amount.

an amount equal to the Shareholder
Shareholder Loans already paid to the
be deemed to be zero for purposes of calcu

in respect of Equity (indexed to
the Shareholders which, if a
calculating the Termination

an amount equal to all amo
CPI) less dividends and othé
negative amount, shall be dee
amount; and

arty that have been or will be
as a direct result of the termination of this PPP

proceeds are paid to the Municipality and/or are to be applied in
) and sums due and payable from the Subcontractors and any other

all amounts payable by the Lenders (or the counterparties to the interest rate or
exchange rate hedging arrangements provided for in the Financing Agreements) to
the Private Party in connection with the early termination of such hedging
arrangements because of prepayment of amounts outstanding under the Financing
Agreements.

Interest at the rate of the Compensation Date Interest Rate shall be payable on the
amount so determined with effect from the Termination Date to the Compensation Date.
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67.8 If the aggregate of the amounts referred to above is less than zero, then, for the purposes
of the calculation in this clause the aggregate shall be deemed to be zero.

68. COMPENSATION ON TERMINATION FOR CORRUPT ACTS

On termination of this PPP Agreement in accordance with clause 61 (Termination for Corrupt
Acts), the Municipality shall, subject to clause 68.5, pay the Private Party an amount equal to:

68.1 the Debt as at the Termination Date.
68.2 less, to the extent it is a positive amount, the aggregate, as at the Termination Date, of:
68.2.1 all credit balances on any bank accounts held by or, alf of the Private Party

on the Termination Date and the value of any right
to receive insurance proceeds and of any suc

rivate Party or its Lenders
ctually received by them

to the extent arising from insurances concl poses of the Project
(save where such credit balances o are paid to the
Municipality and/or are to be applied | ue and payable

68.2.2 all amounts payable by the Len
exchange rate hedging arrangeme

arrangements becaug
Agreements; and

68.2.3 d any other third parties to

68.3 Interest at Date Interest Rate shall be payable on the
i e Termination Date to the Compensation Date.

of personS or property, or to the environment, or to national security and/or to discharge
a statutory duty, then the Municipality shall be entitled to take action in accordance with
the following provisions provided that the Municipality must cease to exercise its rights in
terms of this clause when the reasons for the exercise of the rights in the first instance
no longer apply. The Municipality indemnifies the Private Party against all direct losses,
costs or expenses sustained by the Private Party in respect of physical loss or damage
to the facility because of any act or omission of the Municipality whilst it is exercising its
step-in rights under this clause. If the Private Party is able to remedy the risk, the Private
Party shall take the necessary action to remedy such risk, at the cost of the Municipality.
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69.2 If pursuant to clause 69.1 the Municipality wishes to act, it shall as soon as possible after
reaching its determination to do so notify the Private Party in writing of:

69.2.1 the action it wishes to take.

69.2.2 its reasons for taking such action.

69.2.3 the date when it wishes to commence such action.

69.2.4 the period (the Step-in Period) which it reasonably believes will be necessary for

such action and which must be a fixed period; and

69.2.5 to the extent practicable, the effect of such actio
obligations to perform the Project Deliverables d

e Private Party and its
e Step-in Period.

69.3 ch action as notified
under clause 69.2 and any ancillary action a: is necessary (the
Necessary Action) and the Private Party sistance to the

69.4 If the Private Party is not in breach of i igatj i ment in

69.4.1 the Private Party shall

69.4.2 y Action is conducted and
icipality with such reasonable
onduct of such Necessary Action
at the expense of the Municipality to the extent of
Payments due from the Municipality to the
e Private Party would have received if it was

Wthe Necessary Action in full over such period.

with such twenty (20) Business Days. Upon the reconciliation being agreed or determined
pursuant to clause 78 (Fast Track Dispute Resolution):

69.6.1 the Municipality shall pay the Private Party such monies owing to the Private Party
as are agreed and upon presentation of a valid tax invoice; or

69.6.2 the Municipality shall set-off such monies owed by the Private Party.
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69.7

69.7.1

69.7.2

69.8

69.9

69.9.3

For the purposes of this clause:

Incremental Cost shall mean a reasonable cost incurred by the Private Party in
meeting the Output Specification after the Necessary Action has ceased, where
such cost is incurred by the Private Party as a result of any act or omission by the
Municipality it is stepped-in under this clause; provided that no Incremental Cost
shall be payable in respect of costs incurred after the Necessary Action where the
Private Party failed to meet the Output Specifications prior to the Step-In Period
commencing in respect of such item or where a negligent act or omission by the
Private Party in performing the Services caused the urgent risk that led to the
Municipality to exercise the step-in rights under this clausg 69;

rivate Party as a result
ecessary Action, less the
e Output Specifications

Incremental Saving shall mean a saving achieved
of costs not incurred by the Private Party durin
reasonable costs incurred by the Private Party

after the Necessary Action; where such is i as a result of the
Municipality failing to undertake prg maintenance or
otherwise failing to maintain the ith the Output
Specifications. However, where ivate Party in
performing the Services caus icipality to
exercise the step-in rights under Private
Party in meeting the Output Specifi e Necessary Action will not be
deducted.

In claiming any Incrementa § all provide the Municipality with

detailed substantiating documeR i i sts, variable costs and other

costs incurred. The Private |
incurred.

sult of a breach by the Private Party of any of its
where a negligent act or omission by the Private

affected he Necessary Action in full over such period, less any Penalty
Deductig respect of that breach as calculated in accordance with the payment

respect of which the Private Party is relieved);

provided that, if by the expiry of the Step-in Period, the breach still subsists and if it
constitutes a Private Party Default, then the Municipality must serve a notice in
terms of clause 59.2 (Municipality’s Options) requiring the Private Party to remedy
the Private Party Default or to put forward a remediation programme.
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70. LENDER'S STEP-IN

The key issues of when Lenders should be permitted to step-in, the extent to which the Lenders
should be obliged to assume liabilities of the Private Party and the extent to which the Lenders
will be given the opportunity to rectify Private Party Default will be given effect to in accordance
with the Direct Financing Agreement as it appears in hereto.

PART 18: INFORMATION AND AUDIT ACCESS

71. INFORMATION AND AUDIT ACCESS

71.1 The Private Party shall provide to the Municipality all infor , documents, records
and the like in the possession of, or available to, the Prival as may reasonably be
requested by the Municipality for the purpose of co with any of its statutory
reporting obligations including its reporting obligatio MFMA and the Auditor-

General Act, 1995.

71.2 To this end the Private Party shall use all re, re that all such

71.3

71.3.1 provide and shall proGti i shall provide all such information
as the Municipality
ired by any Responsible
physical condition of any
pntractors in terms of this PPP
and environmental safety; and

compliance with the Promotion of Access to
ity is required to provide information to any

ptly notify the Municipality in writing prior to taking any steps
Refinancing (including any Exempt Refinancing, save for an
Exempt Refina g as described in 1.50.4 of the definition thereof). Such notice shall
include:

72.1.1 ot any proposed amendments to be made to or waivers granted under
2 Project Documents to give effect to such Refinancing.

72.1.2 a copy of the proposed financial model relating to such Refinancing (if any) and the
basis for the assumptions used in that financial model.

72.1.3 the reasons for such Refinancing; and

72.1.4 any other information that may be reasonably necessary to enable the Municipality
to assess such Refinancing having regard to the following provisions.
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72.2 The Private Party shall procure that no Refinancing (other than an Exempt Refinancing)
is implemented without the prior written approval of the Municipality (which approval shall
not be unreasonably withheld or delayed).

72.3 Subject to clause 72.1, the Private Party may implement any Exempt Refinancing without
the prior approval of the Municipality.

72.4 The Municipality shall be entitled to receive a 50% share of the Refinancing Gain arising
from any Refinancing (other than an Exempt Refinancing).

72.5 The Municipality shall be entitled on prior written notice to the Private Party (at any time
before, during and/or after any Refinancing) to audit financial model and
documentation relating to any Refinancing (including any of the calculation of the
Refinancing Gain).

72.6 The Municipality shall have the right to elect to rec ny Refinancing Gain:
72.6.1 as a single cash payment in an amou

(a) 50% of any Distribution m

(b)  the Municipality’s 50% share Gain, and the balance (if any)

as a reduction in the Unitary

72.6.2 as a reduction inthe U ; ining Project Term.
72.7 ith to agree the basis and
method of cg i g t of the Municipality’s share of
has elected to receive its share

ality’s share of the Refinancing Gain is deductible in the hands of the
for income tax purposes, the resulting tax benefits to the Private Party.

72.9 y shall pay to the Municipality all such costs incurred by the Municipality
within t¥ ¢ (20) Business Days of any such Refinancing.
72.10 For the avoidance of any doubt, the notification and approval requirements set forth in

this clause 72 (Refinancing) do not apply to any Permitted Borrowing.

73. INTELLECTUAL PROPERTY OF THE MUNICIPALITY

73.1 All intellectual property rights whatsoever (whether capable of registration or not)
regarding the Municipality’s name, trademarks, logos, image and all other intellectual

Erf 3339, Knysna PPP Agreement [Draft 20250903] 94



73.2

73.3

73.4

73.5

73.8.1

73.8.2

property matters relating to the Municipality, including its name, trademarks, logos
and/or image shall remain the sole property of the Municipality.

Subject to existing rights and obligations and clause 73.3, the Municipality shall, on prior
written application by the Private Party, grant a non-exclusive revocable right and licence
to the Private Party to use the Municipality’s trademarks and logos for a period not to
exceed the remainder of the Project Term.

To establish and maintain standards of quality and propriety acceptable to the
Municipality, if the Private Party desires to use the Municipality’s trademarks or logos in
any way, the Private Party shall first submit the concept or a sagple of the proposed use
to the Municipality for approval, which shall be in its sole a olute discretion. The
Municipality shall use reasonable endeavours to advise t ate Party of its approval
or disapproval of the concept or sample within twenty
(20) Business Days of its receipt of the concept or

e Municipality approves

The Municipality may revoke i i on ten (10) Business Days
written notice to the Private P3a contractor or any of its or

, : , its any crime or otherwise
engages in i iolat o in any conduct that offends
d, in the Municipality’s reasonable opinion,
public goodwill of the Municipality.

Party has operated a company utilising any of the Protected Names with the permission
of the Municipality, the Private Party shall either:

de-register the company bearing any of the Protected Names; or

change the name to a name not substantially like any of the Protected
Names.
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73.9 The Municipality hereby acknowledges that the Private Party shall use the name "Eden
Waste Management" for its Party’s business operation in respect of the Project.

74. INTELLECTUAL PROPERTY OF THE PRIVATE PARTY

74.1 The Private Party shall, in respect of all Intellectual Property that is owned by it, upon
Termination of this PPP Agreement in accordance with its terms, grant to the Municipality
a non-exclusive, royalty free licence to use the Private Party's Intellectual Property for the
Project, the Services or any operational and maintenance services to be provided in the
future by or on behalf of the Municipality in relation to the Facilities, or any facilities that
succeed them (the Permitted Purposes).

74.2 Those licences shall be capable of being freely transfer
parties at no cost for the Permitted Purposes, but to
written consent of the Private Party.

the Municipality to third
r parties without the prior

74.3 In the event that the Private Party uses any Int
the Private Party shall, prior to using any
endeavours to the extent practicable to owner such
that the Private Party is at all times
licence on terms no less favourable

Purposes.
74.4 The Private Party indemnifi v ipali i liability for costs which the
S i ny third party rights arising
from the use b ici : or any third party whose

urposes, or to whom any rights
are assigned for the Permitted Purposes, in
cnce or assignment, save to the extent that such

Agreement or any Project Document to which it is a party to any other person.

75.3 The Municipality shall not assign, cede, delegate, transfer or otherwise dispose of any
right or obligation under this PPP Agreement or Project Document to which it and the
Private Party are parties to any other person, save with the prior written approval of the
Private Party (such approval not to be unreasonably withheld or delayed) or to give effect
to any mandatory requirement of any applicable law.
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76. CHANGES IN CONTROL AND BLACK EQUITY

76.1 For the duration of the Project Term (save as otherwise provided in clause 76.2), the
Private Party shall procure that there is no Change in Control in the Private Party (in
excess of 20% in aggregate) without the prior written approval of the Municipality (such
approval not to be unreasonably withheld or delayed).

76.2 Notwithstanding the provisions of clause 76.1 above, prior to the expiry of a period of two
(2) years commencing on the Service Commencement Date, the Private Party shall
procure that there is no sale, assignment, cession, transfer, exchange, renunciation or
other disposal of the whole or any part of the Equity and/or the,Shareholder Loans, nor
any dilution of the Equity, of the Private Party without the ritten approval of the
Municipality (such approval not to be unreasonably withh

76.3 The Private Party shall procure that for the duration

76.3.1 subject to the Lenders’ rights in respect i em (or any agent
acting on their behalf, or any securit ity holding any
security in respect of the Debt fg is no sale,
assignment, cession, transfer,
time) of the whole or any part o

Black Shareholder other than to an eholder, Black Person or Black

Enterprise;

Party to cO i bligations in terms of this clause after the rectification period
shall constitut

76.6 een the Parties regarding the provisions of this clause shall be

cordance with the provisions of clause 78 (Fast Track Dispute

76.7 Failure by the Private Party to comply with its obligations under this clause for 3
consecutive financial years shall result in a Private Party Default.
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77. DISPUTE RESOLUTION
77.1 Referable Disputes

The provisions of this clause 77 (Dispute Resolution) shall, save where expressly
provided otherwise, apply to any dispute arising in relation to or in connection with any
aspect of this PPP Agreement between the Parties.

77.2 Internal Referral

77.2.1 If a dispute arises inrelation to any aspect of this PPP Agreement, the Parties shall
attempt in good faith to come to an agreement in relati he disputed matter, in
accordance with the following informal process:

(a) all disputes shall first be referred to of the Private Party's

authority for resolution; and

(b) if the Parties have been una e (5) days of
i ispute for

e Chief

(©) i i solved, either Party may within five

77.2.2 ) n accordance with the provisions of this clause
ocure that their employees and representatives
to resolve such dispute without delay by
ocedure which the relevant representatives

has not been resolved by the representatives contemplated in
hin five (5) Business Days of the dispute being referred to them

this PPP

Agreement.
77.4 Litigation
77.4.1 Save where any dispute has been expressly referred for determination in terms of

clause 78 (Fast-track Dispute Resolution), if informal resolution of any dispute has
failed, then the dispute may be referred to litigation in terms of Clause 77.2.1(C) by
either Party.

77.4.2 Neither Party is limited in any proceedings before the Adjudication/ Court to the
information, evidence or arguments used in the informal attempts to resolve the
dispute.
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77.5 Suspension of Prescription

The Parties agree that, for the purposes of the Prescription Act, 1969 as amended from
time to time, time shall cease to run in respect of any dispute on the date of service of
the relevant notice referring that dispute for fast track dispute resolution in terms of

clause 78 (Fast-track Dispute Resolution) or arbitration and if any other subsequent
proceedings are instituted in respect of that dispute, from the date of service of the
relevant summons or notice of motion.

78. FAST-TRACK DISPUTE RESOLUTION

78.1 Disputes expressly referred for determination pursuant to this clause 78 (Fast-track
Dispute Resolution) shall be determined by the relevant Independent Expert as defined.

78.2 Within fifteen (15) Business Days after a dispute has been referred by Party to the
appropriate Independent Expert, the Independent Expert shall require the Parties to
submit in writing their respective arguments. The Indepen xpert shall, in his/her
absolute discretion, consider whether a hearing is necess resolve the dispute.

78.3 It shall be entirely within the power and competence endent Expert to decide

78.4 The Independent Expert shall set the dat (which must
be a venue in South Africa) for the rding any
aspect of the hearing. Moreover, th r at the
hearing the Parties are to give oral evid hemselves to presenting their
cases in writing or by some other appropriat e. Inthis regard, the Independent

the cost-effective resolution of the

er written decision on the
r such other period as the
pert shall give his/her reasons

78.5 The Independent Expert shal

78.6 The erral shall be borne as the Independent Expert
ifi the Parties. Each Party shall bear its own
legal costs and the costs and expenses of

to such High Court.

78.9 The proceedings shall be confidential, and all information, data or documentation
disclosed or delivered by either Party to the Independent Expert in consequence of or in
connection with his/her appointment as Independent Expert shall be treated as
confidential. Neither the Parties nor the Independent Expert shall, save as permitted by
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78.10

78.11

78.11.1

78.11.2

78.12

PART 20: MISCELLANEOU

79. GOVERNING

incorporat@

clause 87 (Confidentiality) of this PPP Agreement, disclose to any person any such
information, data or documentation unless the Parties otherwise agree in writing, and all
such information, data or documentation shall remain the property of the Party

disclosing or delivering the same and all copies shall be returned to such Party on
completion of the Independent Expert’s work.

The Independent Expert is not liable for anything done or omitted in the discharge or
purported discharge of his/her functions as Independent Expert, unless the act or
omission is grossly negligent or in bad faith. Any employee or agent of the Independent
Expert is similarly protected from liability.

Should any Party fail to co-operate with the Independent Expert with the result that in the
view of the Independent Expert such default or omission prejudices the adjudication
process, then the Independent Expert can either:

efault or omission within
ate in the adjudication; or

give that Party written notice that unless it remedie
a given time, it will forfeit the right to continue to

warn the Party in writing that its default or o it liable to a punitive
order of costs irrespective of whether i ication or not and
such punitive award of costs may inc client costs or
attorney and own client costs as t the Uniform

decision as an expert and the provisions of tion Act, 1965 and any other law
relating to arbitration shall ent Expert or his/her determination
or the procedure by whic etermination. The Independent
Expert’s decision shall be fin

PPP Agreement, except (in any such case) by an agreement in writing

signed by thes@llly” authorised representatives of the Parties.
81. WAIVER
81.1 Any relaxation, indulgence or delay (together Indulgence) by either Party in exercising,

or any failure by either Party to exercise, any right under this PPP Agreement shall not
be construed as a waiver of that right and shall not affect the ability of that Party
subsequently to exercise that right or to pursue any remedy, nor shall any Indulgence
constitute a waiver of any other right (whether against that Party or any other person).
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81.2 The waiver of any right under this PPP Agreement shall be binding on the waiving Party
only to the extent that the waiver has been reduced to writing and signed by the duly
authorized representative(s) of the waiving Party.

82. ENTIRE PPP AGREEMENT

82.1 Except where expressly provided otherwise in this PPP Agreement, this PPP Agreement
constitutes the entire agreement between the Parties in connection with its subject matter
and supersedes all prior representations, communications, negotiations and
understandings concerning the subject matter of this PPP Agreement.

82.2 Each of the Parties acknowledges that:

82.2.1 it does not enter into this PPP Agreement on th of and does not rely, and
has not relied, upon any statement or re (whether negligent or
innocent) or warranty or other provision (in a oral, written, express
or implied) made or agreed to by an rty to this PPP

Agreement or not) except those expr, to in this PPP
Agreement, and the only remedy sentation or
untrue statement made to it shal
and

82.2.2 this clause shall not apply to any st epresentation or warranty made
greement, which was induced by
Il those available under the law

83.

Agreement and any of the Subcontracts and
, save the Financing Agreements and Direct
ent will prevail as between the Parties. In the
les, the following order of precedence will
vailing over those listed later:

5 PPP Agre
the S

ertifier Agreement; and
83.4 2dules to this PPP Agreement.

84.

This PPP Agreément may be executed in any number of identical counterparts, all of which
when taken together shall constitute one agreement. Any single counterpart or a set of
counterparts taken together which, in either case, are executed by the Parties shall constitute
a full original of this PPP Agreement for all purposes.

85. SEVERABILITY
Whenever possible, each provision of this PPP Agreement shall be interpreted in a manner

which makes it effective and valid under applicable law, but if any provision of this PPP
Agreement is held to be illegal, invalid or unenforceable under applicable law, the illegality,
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invalidity or unenforceability shall not affect the other provisions of this PPP Agreement, all of
which shall remain in full force.

86. NOTICES AND LEGAL SERVICE

86.1 All notices and any other communications whatsoever (including, without limitation, any
approval, consent, demand, query or request) by either Party in terms of this PPP
Agreement or relating to it shall be given in writing and sent by registered post, or
delivered by hand, or transmitted by facsimile or electronic mail to the recipient Party at
its relevant address set out below:

86.1.1 if to the Municipality, at:
(a) Address: 54 York Street, George
(b) Postal address: PO Box 12, George, 6
(c) Facsimile number: 044 693 315
(d) Electronic mail address: m gardenroute.gov.za

(e) marked for the attention of M

86.1.2 if to the Private Party

written notice to'the other Party, change any of the addresses at
pated person for whose attention those notices, or other

e date of posting; or

86.3.2 livered by hand to the addressee during the normal business hours of the
addressee at its specified address shall be rebuttably presumed to have been

received by the addressee at the time of delivery; or

86.3.3 is transmitted by facsimile to the addressee during the normal business hours of
the addressee at its specified facsimile number shall be rebuttably presumed to
have been received by the addressee on the date of transmission as indicated on
the sender’s facsimile transmission report; or

86.3.4 is transmitted by electronic mail to the addressee during the normal business hours
of the addressee at its specified electronic mail address shall be rebuttably
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86.4

86.5

86.6

87. CONFIDENTIALITY

87.1

87.2

87.3.2

87.3.3

87.3.4

presumed to have been received by the addressee on the date of transmission as
reflected on the sender’s electronic mail records.

The previous provisions of this clause shall not invalidate any notice or other
communication actually given and received otherwise than as described in those
provisions.

The Parties choose their respective physical addresses in clause 86.1 as their respective
domicilia citandi et executandi at which all documents relating to any legal proceedings
to which they are a party may be served. If that address is changed to another address
which is not a physical address in the Republic of South Africa, then the original address
shall remain the domicilium citandi et executandi of the rele arty until it nominates
a new physical address within the Republic of South iIn writing to be its new
domicilium citandi et executandi.

or delay such consent or approval and sented to any
requested action or condition unless t
period specified in the relevant clause,j
within seven (7) days (prior to the Servi
(following the Service Commencement ate on which the Municipality
received such request.

For purposes of this claus
exchanged bet

means any information
ubmission Date.

Each Par, i Prmation of the other Party confidential while this
PPP A ir pr a period of seven (7) years after it terminates
use reasonable endeavours to prevent its
making any disclosure to any person of any

ployees, consultants and professional advisers who have a need to
en only to the extent that each such person has a need to know);

€ public domain otherwise than because of a breach of this clause.

any disclosure which is required by any applicable law (including any order of a
Court of competent jurisdiction), or the rules of any stock exchange or governmental
or regulatory authority having the force of law, in arbitration and the Party required
to make the disclosure has taken all reasonable steps to oppose or prevent the
disclosure and has consulted with the other Party prior to making such disclosure;

any disclosure of information that is already lawfully in the possession of the
receiving Party prior its disclosure by the disclosing Party.
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87.3.5 any provision of information to the advisors of the receiving Party, or to any funders
or potential funders, but in the latter case, only to the extent reasonably necessary
to enable a decision to be taken on whether that potential funder will become a
funder; or

87.3.6 any disclosure by the Municipality of information relating to the design, construction,
operation and maintenance of the Project and any other information that may be
reasonably required for the purpose of retendering of this PPP Agreement in
accordance with clause 65 (Retendering Procedure), save for the Intellectual
Property owned by the Private Party.

y be made subject to
the provisions of this

87.4 The disclosures permitted under clauses 87.3.5 or 87.3.6
obtaining appropriate confidentiality restrictions consist
clause from the intended recipients.

88. COST AND EXPENSES

Each Party shall be responsible for paying its ow i in connection
with the negotiation, preparation and executio

SIGNED by the Parties and witnessed on th
respectively:
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SIGNATURE PAGE

Municipal Manager for Knysna Municipality

Name:

Office:

(who warrants his authority)

The Private Party

Name:
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SCHEDULE 1

PAYMENT MECHANISM

The Parties agree that there shall be no payments from the Municipality to the Private Party. This
constitute full payments and Income to be received from the Buyers of complete Properties

The Special Purpose Vehicle (SPV) is to sustain itself from the Open Market and make no claim(s) to the
Municipality.

Any default by the SPV will be to its account.
1. Penalty for Delay of Completion
In the event that the Private Party fails to complete the Project Site before the Long Stop Date, the

Private Party shall pay R10 000.00 (ten thousand rand) per day for each day the construction of the
Project Site is delayed.



SCHEDULE 4

INDEPENDENT CERTIFIER AGREEMENT

INDEPENDENT CERTIFIER AGREEMENT

entered into by and between

THE KNYSNA MUNICIPAL

OF PRIVAT TY)

E OF INDE DENT CERTIFIER)
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1. THE PARTIES
The parties to this agreement are as follows:

11 The Knysna Municipality, as defined in clause 1.83 of the PPP Agreement (hereinafter
referred to as the Municipality);

1.2 (Insert name of Private Party), a (insert legal description of Private Party), Registration
Number (insert registration number of Private Party) with its principal place of business
situated at (insert physical address of Private Party) (hereinafter referred to the Private
Party);

1.3 (Insert name of Independent Certifier, a (insert description
whose registered office as at (insert physical addres
(hereinafter referred to as the Independent Certifier).

Independent Certifier)
dependent Certifier)

1.4 Reference to the parties or any one of them s
successors-in-title and, if permitted in the PPP
and assignees.

uch party's respective
ective cessionaries

2. BACKGROUND

2.1 The Municipality and the Private Part

2.2 In terms of Clause 20.1 of tf
Independent Certifier to carr
Certifier upon the terms of the

2.3

3.1 vords, expressions and interpretations as defined

at shall have the same meaning in this agreement.

denotes otherwise, all references to clauses and schedules are
ses and schedules to this agreement.

4. APPOINTR

4.1 Subject to clause 20.1 of the PPP Agreement, the Municipality and the Private Party
hereby appoint the Independent Certifier to perform the duties and obligations which are
ascribed to the Independent Certifier under the PPP Agreement, which include:

4.1.1 the issuing of Completion Certificates as contemplated in clause 21.2; and

4.1.2 the scope of services more fully detailed in hereto (Scope of Independent
Certifier Services)

(hereinafter referred to as the Independent Certifier Services)



4.2

4.3

431

432

4.4

4.5

4.6

4.7

4.9

The Independent Certifier hereby agrees that the Independent Certifier Services will be
rendered subject to the terms and conditions of this agreement. In the event of any
conflict between the duties ascribed to the Independent Certifier under the PPP
Agreement and the duties, obligations and services ascribed under this agreement, the
provisions of the PPP Agreement shall prevail.

The Independent Certifier warrants that he shall:
provide the Independent Certifier services independently, fairly and impartially to

the Municipality and the Private Party at such times and at such locations as the
Parties shall agree to from time to time; and

at all times act with due care, diligence and skill.

Whilst the Independent Certifier may take account sentations made by the

The Municipality and the Private Par
Certifier at all times.

relevant South African stap limited to the South African Bureau
of Standards and the Natio ) the Disposal of Waste for Landfill
published under section 7(1 i i ntal Management: Waste Act,
2008.

The Indepe i instructions given to it by the
) and to the extent that the Independent Certifier
structions vary or might vary the Independent

dependent Certifier to familiarise himself with all necessary aspects
p enable the Independent Certifier to carry out his obligations in terms

provisions of the PPP Agreement and the Construction Subcontract (if any) and shall be
deemed to be aware of and to have taken full account of all the undertakings and
warranties, both expressed and implied, on the part of the Municipality, the Private Party
and the Construction Subcontractor (if any) which are set out in the PPP Agreement and
the Construction Subcontract (if any) and the Lenders' Direct Agreement (if any) and to
this end, the Private Party shall provide the Independent

1 Requiring the instruction to be from both Parties is impractical, especially where the sentence provides that a copy must
be simultaneously forwarded to the other Party
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4.10

4.11

4.11.1

4.11.2

4.11.3

4.11.6

4.11.7

Certifier with up to date copies or relevant extracts of the PPP Agreement, the
Construction Subcontract (if any) and the Lenders' Direct Agreement (if any).

Subject to the above, the Independent Certifier shall promptly and efficiently perform the
Independent Certifier Services in accordance with this Agreement and, for the avoidance
of doubt, shall perform the Independent Certifier Services in such a manner and at such
times that no act, omission or default of the Independent Certifier in relation thereto shall
constitute a breach by the Municipality and/or the Private Party of any of the PPP
Agreement, the Construction Subcontract (if any) or the Lenders' Direct Agreement (if

any).

Without prejudice to Clause 4.9, the Independent Certifi
Independent Certifier Services:

I, in performing the

liaise and cooperate with the Municipality an Party and provide each

progress of the Works;

in monitoring compliance wit audit its

implementation both by refere as the
in particular, but not hether to issue any Certificate, take
account and be satis

(a) i ccordance with the Private

ate Party Proposals, of the
C of the Municipality as set out
the'PPP Agreement;

ve been designed and built in accordance with

appropriate for purposes of carrying out the Independent
repare monthly and quarterly reports regarding its activities

rivate Party with copies of all such Certificates upon their issue;

use all reasonably care, skill and diligence to be expected of a properly qualified
and competent professional Independent Certifier who has presented himself to be
competent and experienced in rendering such services for projects of a similar size,
nature, scope and complexity to the Project;

ensure that adequate resources are directed towards the provision of the
Independent Certifier Services, including appointing personnel that are sufficiently

2 Correction of typographical error
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experienced and qualified to be appropriate to provide the Independent Certifier
Services all in accordance with Good Industry Practice. Such personnel shall be
available full time, if required, for so long as may be necessary to ensure the proper
performance by the Independent Certifier of the Independent Certifier Services;

4.11.8 have full approval and authority to act for all purposes in connection with this
agreement;
4.11.9 not be removed or replaced, except at the joint written direction of the Municipality

and the Private Party unless he ceases to work as a jpartner in or director or
employee of the Independent Certifier or he is unable k because of death or
ill health. The Independent Certifier shall notify t icipality and the Private
Party of any such circumstances and shall be res e for finding a replacement
which shall previously have been approved i e Municipality and® the
Private Party.

4.12 The Independent Certifier warrants to the
4.12.1
4.12.2
5.
The Indepeng

Independent Cetdifie Y as the Independent Certifier Services are
a B.be pro

he Independent Certifier's VAT invoice. The Independent Certifier
he Private Party on a monthly basis.

7. ADDITION /ICES AND VARIATIONS TO THE INDEPENDENT CERTIFIER
SERVICES
7.1 Any of the Municipality or the Private Party may appoint the Independent Certifier to carry
out work in relation to the Project which is additional to the Independent Certifier Services
provided that:
7.1.1 there is no conflict of interest between the provisions of such additional services

and the performance of the Independent Certifier Services;

3 Correction of typographical error
4 Fee to be agreed with the Independent Certifier
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7.1.2 the Party appointing the Independent Certifier for such additional services shall be
solely responsible for such additional services, including the cost thereof.

7.2 Should the scope of the Independent Certifier Services to be provided by the Independent
Certifier be changed, such change shall be effected by ° a written variation order issued
by the Municipality and the Private Party to the Independent Certifier.

8. LIMITATIONS ON AUTHORITY

8.1 The Independent Certifier shall not:

8.1.1 make or purport to make any alteration or addition to
of the Facilities or issue any instruction or direction t
consultant employed or engaged in connection wj

ission from the design
ontractor or professional
Project Deliverables; or
8.1.2 consent or agree to any waiver or release of i the Private Party, the

or under the Constructions Subcontr
consultant employed or engaged i

8.2 For the avoidance of doubt, the Inde ifi ion on,

9. MONITORING AND INSPECTI

9.1 Inspection

Certifier ctions as contemplated in the

yng sought agreement from the Municipality, give notice to
t the Independent Certifier is not required®to do so. If the
fails to give notice as set out herein before, it shall, if and when
e Independent Certifier, undercover the work and thereafter reinstate

9.1.3 Ivate Party shall give the Independent Certifier full opportunity to carry out
the activities referred to above, including providing access, facilities, permissions
and safety equipment. No such activity shall relieve the Private Party from any

obligations or responsibility.

5 Correction of typographical error
5 Revised wording to aid interpretation and reading
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9.1.4 Notwithstanding any other provision of this Agreement, the inspection or
certifications performed by the Independent Certifier shall not be deemed by the
Independent Certifier's actions, inactions or otherwise at any time to confirm or
agree that the design, construction and operation of the Facilities or any part thereof
complies with the Output Specifications, the PPP Agreement and/or the standards
of the Services and such compliance shall at all times by the sole responsibility of
the Private Party.

9.2 Rejection

9.2.1 If, as a result of an examination, inspection, measuremegnt or testing, any plant,
materials, design or workmanship or Works are found efective or otherwise
not in accordance with the PPP Agreement, the In dent Certifier may reject
the plant, materials, design or workmanship by otice to the Private Party
within five (5) Business Days of such exami ction, measurement or

testing or within such period of time as is rea: having regard to the
nature of the inspection, with the reasg he Private Party
shall then make good the defect an complies with
the PPP Agreement by the time it easured by

the Independent Certifier for pur, i igati s of this

agreement.
9.2.2 lals, design or workmanship to be
same terms and conditions. If the
rejection and retestingi€ate ici cur additional costs, the Private
Party shall be liable for 1 Municipality.

10. COMPLETION SERV

10.1

ertificate being issued by the Independent Certifier (hereinafter
ing Notice) and an estimate of the cost of rectifying such

pendent Certifier shall determine, in accordance with the terms of this
ent if the conditions for the issue of a Completion Certificate in respect of
the Facilities have been met.

10.2.2 If following the final inspection by the Independent Certifier the relevant facilities
are not in a condition so as to achieve the issue of a Completion Certificate by the
Independent Certifier, then it shall promptly inform the Private Party in writing of
any outstanding matters which are to be attended to.

10.2.3 The Independent Certifier shall, when he is satisfied that the Private Party has
complied with all of its relevant obligations as contemplated in clause 21
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10.2.4

11. TERMINATION

11.1

11.11

11.1.2

11.4

11.5

(Completion Certificate) of the PPP Agreement, notify the Municipality and the
Private Party and issue the relevant Completion Certificate.

By issuing the Completion Certificate, the Independent Certifier will have satisfied
himself that:

(a) all of the relevant Works have been completed in accordance with the design
and construction specifications and that it has satisfied the Output
Specifications of the Municipality; and

(b) inthe Independent Certifier's reasonable opinion, the relevant Facilities are
able to support the Services to be provided by th te Party.

If there is:

a material reach by the Independent of this agreeme

which the Independent Certifier fails to reme eiving twenty (20) Business Day's
written notice from either tg ate Party specifying the breach and
requiring its remedy, the P& i ained the written consent of the

Municipality, may terminal r's engagement under this
agreement.

expenses incurred or suffered by the Municipality and/or the
as a result of and to the extent that such termination was caused or
D by a negligent act or omission or breach of this agreement by the
Certifier or as a result of any insolvency, bankruptcy or receivership

and the balance shall be payable by the Private Party, or where the balance results in a
negative amount, it shall be payable by the Independent Certifier to the Private Party.

Termination of the Independent Certifier's appointment in terms of this agreement shall
be without prejudice to any accrued rights and obligations in terms of this agreement as
at the date of termination.

Termination of this agreement shall not affect the continuing rights and obligations of the

parties in terms of clause 12 (Confidential Information), 13 (Professional Indemnity
Insurance), 14 (Disputes) and this clause or under any other clause which is expressed
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to survive termination or which is required to give effect to such termination or the
consequences of such termination.

12. CONFIDENTIAL INFORMATION

12.1 The Independent Certifier shall treat as secret and confidential and shall not at any time
for any reason disclose or permit to be disclosed to any person or otherwise make use of
or permit to be made use of any unpublished information relating to the Municipality and
the Private Party's technology or other know-how, business plans or finances or any
information relating to a subsidiary, supplier, customer, or client of the Municipality and
the Private Party where the information was received during the period of his appointment
in terms of this agreement.

12.2 Upon termination of this agreement for any reason wh
shall deliver to the Private Party or the Municipali
papers, computer disks and tapes or other materi
by him pursuant either to this agreement or t
the Private Party or the Municipality.

, the Independent Certifier
se may be) all working
vided to or prepared

previous ob n or duty owed to

13. PROFESSIONAL INDEMNITY INSURANC

13.1 Without prejudice to its obligations in ter
Independent Certifier shall maintain profe emnity insurance with a limit of
indemnity not less than R 80 000 (twenty Rand) for any one claim in respect
of any neglect, error or om ertifier’s part in the performance
of its obligations under this ¢ i mencing on the date of his

ment, or otherwise in law, the

The Indepe i hall, prior to the commencement of the provision of the
Independent

ion by the Municipality and the Private Party documentary evidence
2 is being properly maintained.

14,

14.1 Referabl

The provisions of this clause 14 (Disputes) shall, save where expressly provided
otherwise, apply to any dispute arising in relation to or in connection with any aspect of
this agreement between the Parties.
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14.2

14.2.1

14.2.2

14.2.3

14.3

14.4

All notices
shall be in wrl§
number set out

Internal Referral

If a dispute arises in relation to any aspect of this agreement, the Parties shall
attempt in good faith to come to an agreement in relation to the disputed matter, in
accordance with the following informal process all disputes shall first be referred to
a meeting of the Independent Certifier and the representatives of the Private Party
and the Municipality who have sufficient authority for resolution.

In attempting to resolve the dispute in accordance with the provisions of this clause
14.2, the Parties shall (and shall procure that their employees and representatives
shall) use reasonable endeavours to resolve such dispute without delay by
negotiations or any other informal procedure which t vant representatives
may adopt. Those attempts shall be conducted in ith in an effort to resolve
the dispute without necessity for formal proceedi

If the Parties are unable to settle the disput in fi usiness Days of the
dispute being referred to them, the Parti i ttle the dispute in
accordance with clause 14.4.

Performance to Continue

rms of this clause shall relieve
ormance of its obligations under

No reference of any dispute to any resolu
a Party from any liability for the due and p
this agreement.

Fast Track Dispute Resolu

arty may refer the dispute
to fast trac ion i ocedure set out in Clause 78
Agreement which shall form an integral part of
e to "Parties" shall be construed as a reference

0 be served on the Independent Certifier in connection with this agreement
and sent by hand or by facsimile transmission to the address and/or facsimile

Attention Of:

Physical Address:

Facsimile Number:
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15.1.1

15.2

All notices required to be served on the Municipality and the Private Party shall be
served in writing and sent by hand or by facsimile transmission to the addresses as
set out in clause 86 (Notices and Legal Service) of the PPP Agreement which is
deemed and integral part of this agreement.

The provisions as set out in clauses 86.3 to 86.5 of the PPP Agreement pertaining to the
receipt of notices shall also apply mutatis mutandis to this agreement.

16. RECORDS AND REPORTS

16.1

16.2

16.3

16.4

16.5

16.7

The Independent Certifier shall maintain and update records, relating to its activities

time of such inspection to take one (1)
purpose to use such copying facilities as
are kept.

The Independent Certifier
less than a period of seven
relate or such longer period & i ) re such documents are or
continue to be irgel i : Parties, in which case they

retention €

any copies of the Records has expired, the
potify the i

ipality and the Private Party as to what it
it intends to dispose of them or subsequently

the Private Party, as the case may be , in such manner and at such
e Municipality and the Private Party, as the case may be, shall reasonably
specify, the original of all Records which are in existence at the date of termination and
still remain in the possession of the Independent Certifier or such part of such Records
as either of the Appointers, as the case may be, may by notice to the Independent
Certifier specify.

To the extent that the Records are to be created or maintained on a computer or other
electronic storage device, the Independent Certifier shall comply with any reasonable
request of either of the Municipality or the Private Party, as the case may be, from time
to time relating to procedures for the back-up and off-site storage for copies of such
Records.
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17. ASSIGNMENT

17.1 The Independent Certifier shall not assign or transfer any of its rights or obligations under
this agreement or sub-contract the whole or any part of the Independent Certifier
Services.

17.2 The Private Party shall not be entitled to assign or transfer any of its respective rights or

obligations under this agreement, save that the parties hereby consent to any such
assignment or transfer occurring simultaneously with the assignment or transfer of the
PPP Agreement and is made to the same assignee or transferee. In the event that the
PPP Agreement is novated to a third party, the term PPP Agreement shall include any
replacement contract arising from such novation.

18. CUMULATIVE RIGHTS AND ENFORCEMENT

For the benefit of the Municipality, the Private Party unde not waive any rights,
remedies or entitlements or take any other action i nt which would or
might reasonably be expected to adversely affe i i jtlements of the
Municipality without its’ prior written consent, nsent not to be unreas withheld or
delayed.

19. WAIVER
The failure of any party at any ogétis vision of this agreement shall not in
any way affect its right thereafter (@ : nce by any other party, nor shall
the waiver of any breach or any p e a waiver of any subsequent

breach of any provision or be a wai

20. SEVERABILITY

ement, including a variation to this clause 227, is valid only if the prior
written co & Municipality to such variation has been given and it is in writing signed
by or on beha each party.

23. GOVERNING LAW AND JURISDICTION

23.1 This Appointment shall be governed by and construed in accordance with the laws of
South Africa, and the parties hereby submit to the non-exclusive jurisdiction of the courts
of South Africa.

7 Specific reference to the applicable clause ensure that the non-variation clause itself may not be varied without the

applicable procedure being followed
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23.2 No action or proceedings may be commenced against the Independent Certifier for any
breach of this Appointment after the expiry of ten (10) years following the date of
completion of the Independent Certifier Services.
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SIGNATURE PAGE

Municipal Manager for Knysna Municipality

Name:

Office:

(who warrants his authority)

Director Integrated Human Settlements

Yho warrants his authority)
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ANNEXURE 1

THE SCOPE OF THE INDEPENDENT CERTIFIER SERVICES

Familiarise itself with the Project Documents (including the Design Data, any Variations issued from time
to time and any other relevant documentation or information referred to in the Project Documents) and
the Construction Subcontract (if any) to the extent necessary to be in a position to carry out the
Independent Certifier Services in accordance with the terms of the PPP Agreement, the Construction
Subcontract (if any) and this agreement.

Familiarise itself with and understand the Quality Assessment Plans and Systems as contemplated in
PART 6: QUALITY ASSESSMENT of the PPP Agreement.

the PPP Agreement, liaise
ch activities as are necessary
t Site have been completed in
nt Works and notifying the
before the Works can be

Following notification by the Private Party pursuant to Clause 19 and
with the Municipality and the Private Party in anticipation of carrying
for it to determine whether or not the Works in relation to the
accordance with the PPP Agreement, including inspection
Municipality and the Private Party of any outstanding matters
considered to be complete.

Issue Completion Certificates upon completion of levant Facilities in accC

Agreement.

orks within five (5) Business Days
pletion Certificate in accordance with

Issue a Snagging Notice to notify Snagging Matters
of its final inspection in contemplation of issuing the re
the PPP Agreement.



SCHEDULE 5

PROJECT DOCUMENTS

1.  Shareholder agreements of the Private Party;
2. Subcontracts for:

2.1 construction; and

2.2 operations.



SCHEDULE 6

PROJECT SITE

1.  The Project Site is situated at Erf 3339 Knysna
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