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13. NEW MATTERS SUBMITTED BY THE MUNICIPAL MANAGER

13.4

C04/08/25 REPORT ON CASE 2025-128173 MNCEDISI SKOSANA /[ MEC /I
CHAIRPERSON OF ELECTORAL COMMISSION // MUNICIPAL
MANAGER // KNYSNA MUNICIPALITY & OTHERS

REPORT FROM LEGAL SERVICES

PURPOSE OF REPORT

To report to Council on a Notice of Motion served on the Municipal Manager and the Knysna
Municipality, under Case 2025-128173, on 4 August 2025.

BACKGROUND/DISCUSSION

On 4 August 2025, we were served with the enclosed Notice of Motion, An n e x u r &herfel#yo ,
the applicant, Mncedisi Skosana, our previous Speaker, instituted legal proceedings against the
MEC for Local Government, the Chairperson of the Electoral Commission, the MM, the Knysna
Municipality, Minister for COGTA and SALGA.

The cause of action concerns decisions taken by the MEC for Local Government, Environmental
Affairs & Development Planning, MEC Bredell, which led to the removal from office of the
applicant. The applicant accordingly seeks the below Part A relief from court:

PART A
TAKE NOTICE that application will be made on behalf of the applicant on @?ﬁﬁ @

12 August 2025 at 10h00 or as soon thereafier as counsel may be heard for srorsmges—

the following terms:

1. Condoning the non-compliance with the Uniform Rules of Court relating to
service and time periods, and directing that the matter will be proceed as one of
urgency in terms of Rule 6{12).

2. Pending the final resolution of the relief in Part B of this Notice of Motion:

2.1.  Interdicting the first to fourth respondents from taking any further
action, or directly or indirectly causing any action to be taken by others,
to conduct a by-clection for Ward 3, Knysna Local Municipality,
proclaimed for 20 August 2025,

2.2.  Restoring the applicant to his elected position as councillor representing
Ward 3 of the Knysna Local Municipality.

2.3, Directing the third and fourth respondents to cause the payment of the

applicant’s salary and emoluments as a councillor since 23 May 2025,
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Directing the third and fourth respondents to cause the payment of the
applicant’s reasonable legal fees for the prosecution of this application,
Part A and Part B, and any appeals thereof,
3. The costs of this application be paid by the first respondent and any other
respondent that opposes this application jointly and severally, on an attomey and
own client scale, including the costs of counsel where so employed.

4. Further and altemative relief e

The relief sought under Part A includes interdictory relief and inter alia, an interdict to prevent
the MEC, Chairperson of IEC, the MM and the Knysna Municipality (157 4" respondents), from
taking further action to conduct a by-election for Ward 3, proclaimed for 20 August 2025;
restoring Mr Skosana to his elected councillor for Ward 3 and also, that the MM and the
municipality, cause the payment of salary since 23 May 2025.

Council will note that the applicant also seeks an order to direct the MM and the Knysna
Municipality, cited as third-and f our t h r ecsapuosned etnhtes , p atyomefin t
reasonable legal fees for the prosecution of this application, Part A and Part B, and any appeals
theretoo.

Part B of the Notice of Motion includes review proceedings to review and inter alia includes
declaring unlawful the decision of the MEC to appoint a special committee; to declare unlawful
t he MECO6s i mpctiossiinciuding theorémowaladram office of Mr Skosana; reviewing
and setting aside the appointment of the special committee and the subsequent sanctions
imposed.

The relief sought is as per below extract:
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L b

PARTRB e

BE PLEASED TO TAKE NOTICE that the above-mentioned applicant intends to
make application to this court in terms of Rule 53 of the Uniform Rules of Ceurt on a

date o be determined by the Registrar for an order in the following terms:

1. Declaring as unlawful, and inconsistent with the Constitution 1996, the
appointment by the First Respondent of 8 committes of investigation in terms
of the Local Government: Municipal Structures Aci 117 of 1998, Schedule 7,

2. Declaring as unlawful, and inconsistent with the Constitution. the First
Respondent’s imposition of sanctions by the first respondent, including fines
and removal of the Applicant as a councillor of the Enysna Local Municipality

3 Reviewing and setting aside the First Respondent's decision io appoint a
comunittee of investigation in terms of the Local Government: Municipal

Structures Act 117 of 1998, Schedule 7

4. Reviewing and setiing aside, the First Respondent’s decision to sanction the
Applicant, including fining and removing the Applicant as a councillor of the
Knysna Local Municipality,
3. Inthe alternative to prayers 1 to 4: declaring the Local Government: Municipal
Structures Act 117 of 1998, Schedule 7, inconsistent with the Constitution
1996,
6. Costs on an attorney and own client scale against the first respondent dmmﬂi::‘:_'"“"‘

Fu -...-r --—m-

respondents that oppose this application jointly and severally the one al

the other, including the costs of counsel where so employed.

7. Granting the applicants further and/or alternative relief,

A cost order is also being sought against the MEC and any respondent that opposes the
application.

The applicant intends to have this matter set down on 12 August 2025 and as per the Notice of
Motion, any respondent who wished to oppose the relief sought, are to notify attorneys for
applicant, in writing with three days after service of this notice.

The respondents cited are also being called upon the file a Rule 53 record of all documentation

and records concerning this matter.
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The Notice of Motion under Case 2025-128173 is accordingly submitted to Council for
consideration.

FINANCIAL IMPLICATIONS

Payment of legal fees.

RELEVANT LEGISLATION

Municipal Systems Act, 32 of 2000
Municipal Structures Act, 117 of 1998

Code of Conduct for Councillors

Code of Conduct for Councillors Regulations

RECOMMENDATIONS OF THE MUNICIPAL MANAGER

[a] That the Report on Case 2025-128173: Mncedisi Skosana v MEC, Chairperson of
Electoral Commission & Others, be noted;

[b] That the Notice of Motion with annexures, under Case 2025-128173, enclosed as
Annexur,dendtdddand

[c] That Council provides a mandate for instruction to an attorney regarding whether the
matter should be opposed or whether Council will abide by the decision of the Court.

File Number: 9/1/2/9

Execution: Municipal Manager
Director: Corporate Services
Acting Manager: Legal Services
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1/8/2025-8:22:05 AM

Exhibit 106 Email Copy - MEMORANDUM: PAYMENT OF STAFF OF POLITICAL OFFICE

BEARERS
Exhlbit 107 Email Copy - Political Office Bearers

e e, |

Exhibit 108 . Email Copy - RE: RE: COUNIL RESOLUTION REGARDING PAYMENT OF ]
POLICAL OFFICE BEARERS

Exhibit 109 | Email Copy - RE: REMUNERATION OF STAFF IN THE POLITICAL OFFICE
110 Nov;

Exhibit 110 Email Cepy - RE: REMUNERATION OF STAFF IN THE POLITICAL OFFICE
i11Nov;

Exhibit 111 ' Email Copy - RE: Request for Payl Payment Information: Re Staff M I

) Political Bearers i

Exthibit 112 Email Copy - INSTRUCTION TO PAYROLL TO NOT REMU IE
 POLITICAL OFFICE BEARERS SUPPORT STAFF

]‘Exhib‘it 113 ' Emall Copy - RE: Memo Temp%ate & emails from Michaels

REGITRAR BT THE iy EOURNT OF ST AFRIA

|

Exhibit 114 “Email Copy - “REMUNERATION OF STAFF IN THE POLITICAL OFFICE &RE

~ REMUNERATION OF STAFF IN THE POLITICAL OFFICE (22Nov)
i Exhibit 115 Emall Copy - RE: REMUNERATION OF STAFF IN THE POLITICAL OFFICE
123 Nov)
Exhibit 116 Email Copy - RE: REMUNERATION OF STAFF IN THE POLITICAL OFFICE
- | 123 Mov Phillips) o

i . Exhibit 117 | Email Copy - RE: DO NOT REMUNERATE - STAFF IN POLITICAL OFFICES

___J
Exhibit 118 I Email Copy - RE: Payment Political Office bearers from Mr Michaels

Exhibit 119 | Email Copy - RE: Request to import Journal - EJS247 - Costing Correction of 8
| Politica] Ac-cointments
‘ Exhibit 120 | Hard copy budget prlnlout for the four initial positions from Ms Fundi

Exhibit 124 Hard copy control aceount printout from Ms Fundi -

Exhibit 122 Hard Copy printout of journaled expenditure from Ms Fundi

Yo
Ech
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1/8/2025-8:22:05 AM

3.3. TABLES

Table 1 ‘ Four support staff positions to be advertised
Table2  Comparison of the name changes for certain newly proposed posts to be created

“Fable3 | List of Councillors in attendance at the Special Council Meeting on 16 September
| 2022 e i
Table 4: ‘ Officials in attendance at the Special Council Meeling on 16 September 2022

nea AR SoURT OF moUTH AF A

Table 5  List of emails containing the CVs of support staff in Mr Marbi’

Table &  Extract of WhatsApp betwesn Mr Loliwe and Ms Phillips on 3

3.4. IMAGES

| Image 1: 3creenshot of the vacant, funded posts as on 31 August 2022v

Image 2: ,creenshot of the office of the political office bearers organogram on 31 August ~ 122
“Tmage 3: “Newly proposed structure for the offices of the political office bearers -
imaged:  Second proposed structure for the offices of the political office bearers
'image5  Extract from Annexure F of the Staff Regulations
“image1 Screenshot of additional posts recommended by council on 16 September 2022
| tmage 7: Extract of initial draft employment contract a o —

image 2 Screenshot of the acting MM's diary for Friday 30 September 2022
“Image 9: Screenshot of the front page of the routing form date and time stamped
image 10:  Screenshot of the WhatsApp chat between Mr Loliwe and Mg Phillips on 5 October
2022

Image 11:  screenshot of the WhatsApp chat between Mr Loliwe and Ms Phillips on 5 October
2022 —

o
EeA
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image 12: ! Screenshot of the WhatsApp chat between Mr Loliwe and Ms Philips on 4 Octobet

_ .. 12022 S i S L
' Image 13: | Screenshot of an extract from the letter sent from Mr Jonkers to Tsengwa, Marbi and
! 8kosana .
October 2022

Image 15:  Screenshot of coundil resolution SC02/11/22[IC] dated 8 November 2022

i Image 14: | Screenshot of an extract from the letter Mr Jonkers sent to his EMT team on 13

i Image 16:  Screenshot of salary payment extract from Mr Michaels to Ms Klein

7D
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4.1,

4.2.

4.3.

4.4,

4.5.

4.6.

1/8/2025-8:22:05 AM

INTRODUCTIO

On 25 November 2022, the Western Cape High Court delivered judgment in the matter
of Julie Lopes and Another v Speaker of the Knysna Local Municipality and 17 others
(case number 19228/2022) (“the Henney judgement”).

The Henney judgment concemed an application for urgent interim relief pending the
determination of: (a) the relief claimed in the second part of the application under case
number 19228/2022, and (b) a related application to review and set as ot T AT
taken by the Municipal Council to create support staff posts and to

persons to those created posts instituted under case number 17727/2023% o

In the Henney judgment, the court had made a number of serious adverse findings
against certain political office bearers and mu nicipal officials in the Municipality. Many of
these findings directly concerned or indirectly related to the incurrence of unauthorised,
ireguiar, fruitess and/or wasteful expenditure, as well as conduct that amounts to a
breach of the Code of Conduct for Municipal Councillors (“the Code”) contained in
Schedule 7 of the Local Govemment: Municipal Structures Act 117 of 1998
{‘the Structures Act’).

In April 2023, the Provincial Minister, acting in terms of item 16(5) of the Code and by
written notice, established a Committee of Investigation comprising of Advocate Trisha
Sarkas and Ms Deirdré Viljoen (“the Committee”).

The Committee was tasked with investigating varicus allegations againsi certain
Councillors from the Municipality and to make a recommendation as to the appropriate
sanction/s in terms of subitem (2) of the Code. These allegations were divided into four

main parts and reported on as such in the sections we submit below.

The Committee was required to establish whether any councillors committed & breach

of the Code of Conduct for Councillors in relation to:

EEA
Page 49 of 225
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1/8/2025-8:22:05 AM

4.6.1. First, the decision of the municipal Council cn 16 September 2022 to resolve to create
seven support staff positions in the offices of the following political office bearers in the

Municipality:
4.6.1.1. the Executive Mayor, Councillor Aubrey Tsengwa ("Mr Tsengwa”);
4.6.1.2. the Deputy Executive Mayor, Councillor Alberto Marbi (“Mr Marbi"); and
4.6.1.3. the Speaker of the Municipal Council, Counillor Mncedisi Skosana

(“Mr Skosana”) (“the first part of the investigation”).

4.6.2. Second,the purported appointment of the political appointees to the officesl
office bearers (“the second part of the investigation”);

4.6.3. Third, the decision to pay eight support staff in the offices of the political office bearers
(“the political appointees”), allegedly in contravention of the legal advice received
(“the third part of the investigation®); and

4.6.4. Fourth, the litigation matters to review and set-aside the decision to create the suppaort
staff positians and the decision to appoint certairy persons to the posit’ ns; and the further
urgent application seeking an order to, among others, prohibit the municipality from
effecting payment to the political appointees pending the finalisation of the main
application (“the fourth part of the investigation”).

€EA
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5.2.

53.

1/8/2025-8:22:05 AM

THE EVENTS PRIOR TO 16 SEPTEVBER
2022 COUNCIL VEETING

The events prior to the 16 September 2022 council meeting show that:

the Municipality in fact had made provision in the staff establishment for four support
staff positions in the offices of the political office bearers;

these positions had been duly budgeted for;

these positions were filled by under-utilised employees of the Municipalily; ; C

the recruitment process to fill these positions for the duration of the office bearers’ tenure

was underway.

Following a formal written request for infarmation addressed to the Municipality on
23 June 2025, an 24 October 2023 we received three volumes of documentary bundles
from Ms Lui" 2 Phillips {"Ms Phillips”), the Human Resources {*HR") Manager at th:
Municipality Ms Phillips confirmed that she had handed the Committee hardcopies of
all the documents in her possession related to the filling of support staff posts. She
explained that the three bundles had been sorted into chronological order and that she
had personal knowledge of the events as they had unfolded.

Evident fram this documentation was that there were four support staff positions in the
offices of the political office bearers and that a recruitment and selection process to
permanently fill these positions had been initiated as far back as March 2022. At that
point in tims, three of the four positions were being temporarily filled by internal municipal
officials, contractually seconded to these posts until such time that these posts could be

filled.

[irn-p
EEA
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1/8/2025-8:22:05 AM

FOUR SUPPORT STAFF POSITIONS FOR THE POLITICAL OFFICE BEARERS

5.4. On 23 November 2021 the Municipality published a media release (Exhibit 1),
announcing that, “[flollowing the local government elections held nationwide on
1 November this year, Knysna’s Council elected its leadership contingen! during its
continued inaugural meeting held on 22 November. Councillor Levael Davis from the
Democratic Alliance (DA) has been elected as Executive Mayor. He won the vote against
Alberto Marbi from the Plaaslike Besorgde Inwoners (PBI) with 11 votes to 10.

5.5, The media release also indicated that Councillor Mark Willemse (“Mr Wille
Knysna Independent Movement (‘KIM") had taken office as the Exe
Mayor, while Councillor Julie Lopes (*Ms Lopes”) of the Democratic Allial
elected as the Speaker of Council and Councillor Hilton Stroebel (“Mr Stroebel’), also

from the DA, had been elected as the Municipal Whip. Councillor Marbi was nominated
and elected unopposed as the Municipal Public Accounts Committee Chair ("MPAC").

5.8. Various administrative matters were discussed with the administration in respect of filling
the vacant support staff posts in the office of the political office bearers.

5.7 Ms Kirsty Hothuis (“Ms Hofhuis™) had been serving as the executive assistait to the
full-time councillors, when she was seconded to the position of executive assistant of
the Executive Mayor in July 2019. Her contract was set to terminate on 30 April 2022.
Ms Chanté Stroebel (“Ms Stroebel”) had been acting as the personal assistant to the
Speaker since December 2021, Her acting contract was coming to an end an 30 June
2022. Ms Busiwe Mjamba's (“Ms Mjamba") secondment terminated on 31 March 2022
and a memorandum for the extension of her secondment until 30 June 2022 was in the

process of being signed.

1D
EEA
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1/8/2025-8:22:05 AM

INITIAL RECRUITMENT AND SELECTION PROCESS

5.8. We consulted with Ms Phillips to understand what recruitment and selection processes
had already been initiated prior fo the political appointees’ arrival at the Municipalily in
Octaber 2022, and when and how the processes had unfolded thereafter.

5.9. Ms Phillips explained that there were two catalysts the prompted the political support
staff expansion. Firstly, there was the promuigation of the new staff regulations, ie. the
Local Government: Municipal Staff Regulations No. 890 published in _Government
Gazette 45181 on 20 September 2021 (“the Staff Regulations”) bnc.ﬂ'ﬁ'é“?ﬁ?’;[
Government: Guidelines for the Implementation of the Municipal Staff l:R ations Na

891 published in Government Gazette 45181 on 20 September 2021 (‘thir ST

5.10. Secondly there was a change of political leadership in and around August 2022. At this
time, the approved organogram had been approved in 2018 and had only made

pravision for four support staff positions.

5.11 When asked why the previous political leadership did not take advantage of the new
Staff Regulations, which permitted more staff than had been currently utilised,
Ms Phillips stated that “Knysna's been in a negative financial situation” and according to
her understanding of the discussions between the former Executive Mayor, Councillor
Laveal Davis (“Mr Davis”) and Ms Melony Paulsen, the former Manager: Legal Services
at the Municipality (‘Ms Paulsen”), Mr Davis wanted tc be as frugal as possible.
Ms Phillips added that there were already some internal staff that were being utilised as
support staff in the offices of the political office bearers and had their contracts extended,

5.12. On 6 April 2022 Ms Jill Lakay the Head: Council Committees and Councillor Support at
the Municipality (‘Ms Lakay") confirmed that the request for filling the four administrative
support positions had been finalised and that she was awaiting confirmation from the
budget office that these four posts had been identified as vacant, funded posts on the

existing organogram.

e
CEA
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5.13.

5.14.

5.15.

5.16.

1/8/2025-8:22:05 AM

On 22 April 2022, Ms Anita Strydom (“Ms Strydom”), persanal assistant ("PA’) to the
municipal manager (“MM”") informed Ms Lakay and Ms Paulsen that,

“The routing forms together with requisition forms for filling of vacancies, dated 7 April
2022, as received on 19 and 21 April 2022, in respect of the following positions, have
been signed with approval from 1 July 2022 and the documentation can be collected
from the MM's office for the user department to register it on Collab and cc the MM's
office and relevant officials:

PA: Office of the Mayor— T9;

PA: Office of the Speaker — T9;

X2 Executive Assistants in the Office of the full-time Councillors — T

Ms Lakay advised HR that, ‘[t}he positions will be advertised on the s&o
the previous positions in the offices of the political office bearers i.e contract period.
Please include the correct terminology”. On 5 May 2022, Ms Phillips forwarded three
draft advertisements to Ms Paulsen and Ms Lakay (see Exhibit 2.). The details of these
draft advettisements are detailed in the table below:

[ ELITTICES
=
| Executive Assistants X2: | Office of the Full-Time T8: R198 168 to R257 122]
. Administration ; _____Councillors ibasic,
Position Personal Assistant: Ty: R222 984 to R289 464
B " Administration _ _ | _Dfﬁce of the Speskfi _basic .
f_ Position Personal Assistant: Office of the Executive Mayor T9: R222 ?::s;g R289 464

i ___Administration
Table 1: Four support staff positions to ba advertised

Correspondence between Ms Lakay and members from the finance department
continued through July 2022, ensuring that these seconded posts, had been budgeted
for and that the salary budget for those posts had not been reduced.

On 30 August 2022, Ms Lakay addressed an emall (Exhibit 3.) to the HR department,
copying the newly seconded, acting Director: Corporate Services, Mr Luvuyo Loliwe
(“Mir Loliwe") and the then acting MM (“AMM"), Mr Johannes Jonkers ("Mr Jonkers").

WP
ECA
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5.17.

5.18.

1/8/2025-8:22:05 AM

Attached to her email was the signed memorandum of approval for the secondment of
Ms Stroebel and Ms Mjamba in the Office of the Speaker and full time Councillors,
respectively. Ms Lakay advised that these secondments would lapse on 30 September
2022, after which nine months would have passed since the first approval of the
secondments. She asked for advice “on whether the positions would have, by then, been
advertised and filled or whether a further extension will then be required or an alternative

route be followed".

In response to Ms Lakay, Ms Phillips stated the following:

“The instruction from the previous Acting Director Corporate Services, Ms ﬁ%ﬁem was 10
advertise all 4 positions. After having looked at what positions were appI OVEd PRBRRgeT |
after the cut, only 3 positions were approved for filling. Bearing in mind that the Speaker,

has now on 3 occasions countered the instruction from Ms Paulsen, that due to the political
situation, she does not wish to advertise the position as she is happy with Chante and it is
saving costs to Council. The Executive Mayor however following discussion with Melfony
differs and wish the positions to be advertised. You must also bear in mind a “secondment”

per se is ot binded by the 9 month restriction per my knowledge. A secondment can be for

a ionge, period than the acting period which is binded by 9 manths.

We can poceed to advertise but would need the AMM\Acting Director Corporate to clarify:

«  To adveriise the 3 budgsted positions
. To adveriise or not advertise the vacancy of the speaker as she wish to maintain the

services of Chante
. To adveriise not knowing the outcome of an alfeged motion and rather await instruction

after completion of said motion.

b
EER
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1/8/2025-8:22:05 AM

ROLE OF MR LOLIWE

5.19.

5.20.

5.21.

5.22.

5.23.

On 31 August 2022, at a Special Council meeting, a new governing coalition was
elected, consisting of the African National Congress party {"ANC?), the Patriotic Alliance
party (‘PA party”) and the Plaasiike Besorgde Inwonders party (‘PBP"). Although the
Economic Freed Fighters party {“EFF”) was not an official coalition partner, the party
was said to have voted with the ANC, At this meeting, Mr Tsengwa was elected as the
new Executive Mayor, Mr Marbi as the new Executive Deputy Mayor and Mr Skosana

ERTRAR DF TME et COH =T 6 ACATHAPRICA

was elected as the new Speaker of Council. T

Prrcate iag F¥020 Cape Towm K01

These Council changes were announced in an email sent to all staff on fl 1@6171 on o
31 August 2022 at 12:19 (see Exhibit 4.). B

Among the digital evidence reviewed by the Committee were copies of WhatsApp chat
messages between Ms Phillips and Mr Loliwe (see Exhibit 5.). On 31 August 2022, at
12:12 (five minutes before the email announcement of the new Council was sent),
Ms Phillips had sent Mr Loliwa a message that read, “Can you maybe find out what new
siructure wants to do with their support staff. it falls under you. 3 budgeted for draft ads
ready’. Ms Phillips asked Mr Loliwe to abtain guidance to enable HR to proceed with the

advertizements for the three vacant j-osts.

Between 12:12 and 13:23, Ms Phillips and Mr Loliwe conlinued to discuss the existing
support staff posts that had been budgeted for, as per the staff establishment at the time.
Mr Loliwe asked Ms Phillips to provide him with the positions that had already been
requested, adding that he would discuss it after the meeting. Fe asked Ms Phillips which
positions these were and if there was a PA for the Speaker, Mayor and Deputy Mayor.
He indicated to Ms Phillips that he alsc needed one for “manager poiitical office bearers’.

Ms Phillips sent Mr Leliwe a screenshot of the existing vacant posts that needed to be

advertised.

Page 56 of 225
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5.24.

5.25.

5.26.

5.27.

The WhatsApp image is included below:

FTHTRotar v oed A V1 Jex &7
11 Snr. Manageér . inler oty

COMMIUBCALion To hralogy

12 Executive Aswstant ful Tine

Councilors
13 Recepriomst  Sedgeaid

T
o prarare

L P AT
L arpsate

1/8/2025-8:22:05 AM

o
Irdes ez
Toebicdug s

Achrnints et
AT ATI

horilinting
T W £ adveraed

oy dr, atierTised
o Be g settised
TC ree med seriregal

14 General Ass-tant Con prrate Admmhnistakion
25 Genaeral Assstant Corporate Administration Yo ot acumrived
16 paamager . Adrelnistration Corporate Adiministration Tt advertised
A7 Exucutive Aasetant - Full Time
CounCLID™S Corporate Adpvinistratien To e s sartized
16 Pereona Assistant . Executive
Mavor Cerporate Adrainistraton To hie agvertised i
19 feresmgr Flnarcis! Services Financial Oirector Finance Shartksting 4
20 clark Fnancial ngome Te be adveruised
21 casher Financial Income To ke aavesused j
2Z Chief Clor: SETvioes Finanmal Income To be adverused l
23 QOfficer - Storey Financtaf Expenditura Stores To he adusrticand e
24 pccountant Crediors Fanciai Expenditure Interviewl R
25 Director  Planning toonomic Planning & Director: Planning
i 2:::':::1:::“ Gevelopment  Developraent Shortusthigaga :
Bl Secr': Community Halis / Facllitles To e ad %ﬂga
ary Community Director- Community  To be ady=fvbked

2B General Assiseant * Parks Cormmunity

Image 1: Screenshot of the vacant, funded posts as on 31 August 2022

Mr Loliwe replied asking Ms Phillips which of these were the three positions
(for political office bearers). She responded “fsjee numbers 12, 17 and 18" adding that
these were “Executive assistant full time councillors”; “Executive assisiant full time

councilors again” and "PA to executive mayor".

Mr Loliwe asked if these were “3 positions as executive assistance” to which Ms Phillips

replied, “Yes budeeted for 3. She also informed Mr Loliwe that there was no provision

for a manager position.

Mr Loliwe asked if there was anything for the Deputy Mayor, to which Ms Phillips replied,
"Only provision 2xpa for executive mayor and speaker and 2 xadrmin for council support.
No manager no deputy on my last org structure”, Ms Phillips also sent Mr Loliwe a

screenshot of the current staff establishment.
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5.28. A copy of the WhatsApp screenshot depicting these four funded posts at that time is
provided below:

Fesaegln

Tirhaiiars fhor
f We:lazn weilfiy pronomtae,
enu ppvice tuncihencl, udminldfaaiive
. ppo o the B ook e Gt OF
Eae T

£E . O D SUFPOR.

Image 2: Screenshot of the office of the political office bearers organogram on 31 August 2022

5.29.  Laterthatevening, at 17:50 (31 August 2G22), Mr Loliwe per email (Exhibit 6.} instructed
Ms Phillips to “susiend the advertisement of the office of ;ofitical office bearers until |

meet with them sometime this week to discuyss their structure and vacant ositions”

(our emphasis).
THE STRATEGIC SESSION AT THE PREMIER HOTEL

5.30. During the Committee’s consultations with various municipal officials, it became
increasingly apparent that a “sfrategic session" had been called by the newly elected
Mayor, Mr Tsengwa with certain individuals only

= hd gz ar
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5.31. On 1 September 2022, the day following the change in the political leadership at the
Municipality, Ms Strydom, on behalf of Mr Jonkers, sent an email to Ms Hofhuis
{who was still the acting executive assistant to the Mayor at the time), with the subject,
“STRAT SESSION 6 SEPTEMBER 2022'. Ms Strydom copied the AMM, the acting
Chief Financial Officer (“CFO”), Ms Londiwe Sotshede (‘Ms Sotshede”) as the time, the
acting Director Corporate, Mr Loliwe, as well as their vatious administrative assistants

into this email (see Exhibit 7.).

5.32.  The email read, S
“Good day @
There was a request from the Maor to the AMM fo have a strategic sessy‘ = L

and Actina Director: Corporate Services. The Mayor indicated | af must be an outside venue
and light lunch. The AMM requests thaf you please make the necessary arrangements in
terms of the relevant SCM processes and requisitions to be submitted to the Director:
Corporate Services. Your telephonic discussion with the AMM this afternoon refers”

(our emphasis).

5.33. This session was initially meant to be held on 6 September 2022 ai the Premier Hotel in
Knysha, but was moved to 7 September 2022. This corresponded with a comment Ms
Phillips made during her consultation with the Committee. We were repeatedly informed
that a strategic session was held at a hotel in town, by the new leading coalition to
discuss, among other things, the appointment of support staffin the offices of the political

office bearers.

EE A
Page 59 of 225

19|Page



ORDINARY COUNCIL MEETING
SUPPLEMENTARY AGENDA I
7 AUGUST 2025

1/8/2025-8:22:05 AM

DRAFTING OF THE POLITICAL SUPPORT STAFF AGENDA ITEM

5.34.  Flowing from this strategic session, Mr Loliwe sent Ms Phillps an email the following day
(8 September 2022), with the subject, "Political office bearers structure” (Exhibit 8.).

5.35. Mr Loliwe instructed Ms Phillips to “prepare an item to add the following position on the

organogram:

1. Manager office of the Executive Mayor
2. PRO office of the Executive Mayor

3. Manager Cffice of the Deputy Executive Mayor @ o m@
4. PA office of the Deputy Executive Mayor

5.Manager office of the Speaker

6.Convert one Administrative Kierk fo PA Speaker

7. Administrative Klerk be retained to assist all the other councillors'.

WEGIBTRAR OF TR veal SoURT OF AOUTH APFRCA |
Vel TRAMCArE Grmeon.
e o

WEGRTRAR F THE MG GOUNT DF 8CUTHARRICA
WEITERN CAPE BIVTON,

5.36. In his email, Mr Loliwe told Ms Phillips to call him for any clarity, adding “we need fo
report on this today at 3am, please if you are busy delegate to someone to do it

5.37. Evident from seven position proposed by Mr Loliwe, three were the executive assistant
positions that had been budgeted for and were already included an - the staff
astablishment. Ms Phillips had indicated this to Mr Loliwe on 31 August 2022 as per
paragraph 5.26 above. The additional four positions were newly created and had not
been included on the staff establishment when the budget was approved during

May/June 2022.

5.38. The draft item to Council, proposed the following newly created positions to be added fo

the organogram:

5.38.1. three new manager positions, one of each to be allocated to the offices of the Mayaor,

the Deputy Mayor and the Speaker;

\e
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5.38.2. one public relations officer to be allocated to the office of the Mayor, and
5.38.3. one personal assistant be allocated to the office of the Deputy Mayor.

5.39. Following Mr Loliwe’s instructions to Ms Phillips on 8 September 2022, she delegated
this request to a senior clerk in the HR department. At 14:31 Ms Phillips received an
email (Exhiblt 9.), with attached documents of a new draft staff establishment, that
incorporated and accommodated the seven proposed positions for the offices of the

political office bearers, as well as a first draft report item for Council’'s ap

5.40. Notably, this draft item included a paragraph that read,

“Currently, the organizational structure comprise of only four (4) positions 1
the Office of the Palitical Office Bearers. The Executive Mayor. Dejut, Executive Mayor
and Soeaker with Member of Execulive Committee had consultation with the Acting Director
Cor: orate Services. to determine efficient  administration of the Office of the Political Office
Bearers. In order to fully capacifate the Office of the Public Office Bearers, it is
recommended thai positions should be added on the Organizational Structure”

{our emphasis).

5.41. Despite this background and discussion session, as well as the reference depicting that
this was & “REPORT FROM THE DIRECTOR: CORPORATE SERYICES”, the item still
included the general recommendations section of most agenda items, listing the
recommendations to Council, yet depicting these as the "RECOMMENDATION OF THE

ACTING MUNICIPAL MANAGER”.

542. From the existing three support staff positions, it was proposed that one of the two

administrative assistants in the administration department for executive council support,

be converted into a versonal assistant position allocated to the office of the Sneaker .

5.43. It was proposed that the second administrative assistant position be retained in the

administration deg:ariment for executive council sujort.

D
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544.  Animage of the Initial, newly proposed seven support staff structure within the offices of
the political office bearers, is depicted below:

OFFICE OF THE POLTICAL ¢
GFRICE BEARERS
MANAGER MARAGER p— ADMIESTRATIVE ASSISTART: |
OFFICE OF THE EXECUTIVE OFFIGE OF THE DEPUTY G NEE O THE SPENKER EXECUTIVE COUNCL
1 JAYOR EXECUTIVE MAYOR MPPORT
e
e
! Orvats Bag WWOX Cane Towe .
| { ‘17" ™
] | e
| | PUBLE RELATIONS OFFICER PEASONAL ASSISTANT | b
OFFICE OF THE EXECHTR/E OFFICE OF THE DEPUTY | O PP AKLH il
WAYOR DECUTEWYOR | | T
{ i e T o

Image 3: Newly proposed structure for the offices of the political office bearers

5.45. At 14:57, Ms Phillips forwarded this email to Mr Loliwe, suggesting that they “tweek the

recommendation to be able to stand more on its own™ (Exhibit 10.).

5.46, Later that afternoon on 8 Naovember 2522, at 16:21, Ms Phillips sent anather email
(Exhibit 11.) to Mr Loliwe with the same attachments, bu. asked him to see the

“updated’.

5.47. The notable change to the attachment, was another, eighth proposed, newly created
position, namely “POLITICAL ADVISOR OFFICE OF THE DEPUTY EXECUTIVE

MAYGCR",

M.
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5.48. An image of the updated proposed eight support staff structure within the offices of the

political office bearers, is depicted below:

OFRCE GFTHEROLITIONL
OFRCE EEAFERS
— AR
o gﬂuﬁm ﬁnuua:ua RAMGER @Ammmtﬁl’m‘
L5 mzrimamu CFACEQFTHE FEAMER i aemmurmec
! |
s L - [ ot s s A |
PULEELATIM OFIOR PEASCNLASSETINT LADVEDR i
OFRICE QP T EXELATINE DFRCECF THEIERRT FRECFTELEUT FERIMLASIRIT
HAYTR HECUTEW YR R | CFRCEQF THE SFEANER

Image 4: Second proposed structure for the offices of the political office bearers

549, On 12 September 2022, at 16:32, the acting MM's personal assistant,
Ms Strydom, sent an email (see Exhibit 12.) to Ms Lakay, copying the acting MM, the
Speaker Mr Skosana, the acting Director Corporate, Mr Loliwe and Ms Stroebel. In her
email, Ms Strydom provided Ms Lakay with a list of updated items proposed for the
Special Council Meeting to be held on 16 September 202, Ms Strydom indicated that
this updated list was as per the acting MM's directive following his meetiny with the
Siseaker earlier that afternoon. The list of items included:

“I. Qrganisational structure (political office);

2. Re-advertisement of Senior Management position (MM post) — R&S report to form part
of the item;

3. Rescind performance management assessment outcomes;

4. MPAG Chairpersorn;

5. Rescind resolution of ACFO accommodation.”

5.50. On 13 September 2022 at 12:57, Ms Lakay forwarded this email to various officials
informing them that the listed items per the AMM's directive “MUST serve ai the Special
Council Meeting on Friday”.

eeA
Page 63 of 225

23|Page



ORDINARY COUNCIL MEETING
SUPPLEMENTARY AGENDA I
7 AUGUST 2025

1/8/2025-8:22:05 AM

551. Ms Lakay asked that the agenda items be prepared and sent to her, (as bolded and
highlighted in yellow by Ms Lakay) “by no fater than Wednesday, 14 September 2022
at 10:00 in order for the agenda to be compiled and circulated to the Councillors
timeously’. Later that afternoon (13 September 2022) at 14:07, Mr Loliwe received an
email from his personal assistant, Ms Veronique Kiein (“Ms Klein”), with what appeared
to be the same attachments he received from Ms Phillips on 8 September 2022 (Exhibit
13.).

5.52. At 15:45, Mr Loliwe sent an email with the subject, “ftem - Addition of ptm’wmﬁﬂm

Pram a3 X000 Caps Town

the Political Office Beares" to Ms Klein and asked her to “[pjlease Atta @7 exire F
and send to Luline to complete the costing of the new positions an'd d to Ja.‘l

| RaaraTRAR BF T e SoURT DY SUTRAReCA

Ms Klein forwarded this email to Ms Phillips and asked her to see the below-oraiitonm |

the "ADCS". This email had the agenda item attached in MS Word format and an
annexure of the new Staff Regulations attached as a .pdf decument {Exhibit 14.).

553. Discernible changes to the item were the wording of two paragraphs in the background
section, the inclusion of T-level gradings for each newly proposed post, and the names
of the newly proposed positions. The initial wording as detailed in paragraph 5.39 above,
now read, “Currently, the organizational structure comprises of only four (4) ‘posi!fons for
the support of the Office of the Political Office Bearers. The staff combonent of the
political office bearers that is permissible in terms of the staff regulations can be found

in annexure F Category B, see the attached annexure F.

554 Al reference to the meeting betwsen the executive Mayco members and
Mr Loliwe had been removed. In addition to the specific section of the new Staff
Regulations referred fo in the initial draft item, the words, ‘the below table reflects the
recommended positions that should be added, in conjunction with Annexure of the
regulation” had been changed to “the below tabie reflects the recommended positions
that should be added which are permissible in terms of the staff regulations” .
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The image of the preposed staff establishment had also been removed and replaced
with a table, listing the newly created positions to be added to the staff establishment.

Some of these posts had been allocated different position names in the amended item.

A comparison of these changes is depicted in the table below:

Py amed S
A ¥

Manager: Office of the Executivel. Chief of Staff: Office of the Executive T15
Mavor : Mayor o _
Manager: Office of the Deputy Head of Office: Office of the Deputy
Executive Mayor . Exeoutive Mavor

o I
Manager: Office of the Speaker l Head of Office: Office of the Speaker i

Table 2: Comparison of the name changes for certain newly proposed posts to be created

The .pdf attachment was an exfract of Annexure F of the Staff Regulations, depicting
the positions provided for in the offices of the political office bearers.

Woe noted that the proposed positions detailed in the item for Council did not provide for

the same vositions {ermissible in this annexure to the Staff Revulations. According to
Annexure F, there is no provision for a "Public Relations Officer” in the office of the

Executive Mayor, while Annexure F also makes no provision for a “Political Advisor” in

the office of the Deputy Executive Mayor.

The following morning, 14 September 2022 at 08:52, Ms Strydom sent an emall to
Ms Klein, copying the MM and Ms Lakay. Ms Strydom noted that the items delivered by
Ms Klein that moming were attached and had been seen and signed by the AMM.
Attached to her email were two .pdf items for the Special Council Meeting. One referred
fo the “process for the R&S of Senior ifanagement posts 14092022 and the other was
the item for the “review and addition of positions in the office of the political office bearer

micro-organisational 14092022".
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5.60. Mr Jonkers had appended his signature to the front page of both items. The item in
respect of the posts in the office of the political office bearers had not changed from the
item sent by Ms Klein to Ms Phillips the day before.

5.61.  Although Ms Phillips had been asked o “compfete the costing of the new positicns” the
final version of the item slill depicted the financial implications as “Budget and Payroll

should provide the costs of the changes”.

CONSULTATION WITH MS PHILLIPS

5.62. When we consulted with Ms Phillips, she confirmed that a municipal buade
by 31 May, so when the 2022/2023 fi nancial year budget was approved ﬁm%@;gxg,_]

would not have included budget for newly created posts. The only posts that had been
budgeted for, were the four initial posts already on the organcgram. Because of this,

Council would have had to consider the financial implications of these posts, because

there was no budget to appoint anyone to fill these positions.

5.63. Ms Philips was clear that this process was driven by the change in the political leadership
in August 2022. She explained, when there is a multi-party -oalition, there are many
complexities involved. One of these-was that this new roalition wanted the staff
establishment changed and wanted these new political support staff in their offices.

5.64 Ms Phillips recalled that a strategic discussion had taken place ata hotel in town, where
the new political setup was discussed between the politicians and the acting MM,
Mr Jonkers, but she could not recall if Mr Loliwe was in attendance. She told the
Committee that, following these discussions a strategic direction had been agreed upon
at that meeting, instructions would have been received, which the acting MM and acting
Director: Corporate services would have had to implement. She confirmed that Mr Loliwe
had instructed her to prepare the item for the support staff posts in the office of the

political office bearers for the Council meeting.
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CONSULTATION WITH MR LOLIWE

5.65. The Committee consulted with Mr Loliwe to obtain a record of his recoliection of the
events prior to the Special Council Meeting held on 16 September 2022. Mr Loliwe
confirmed that he was seconded to the Knysna Municipality, from the Bitou Municipality
during August 2022,

5.66. When he started in Knysna, Mr Jonkers was the acting MM whom he reported to. From
his recollection, Mr Jonkers had already been engaged in discussions pertainina fo the ____

" COUNT oF MUTH AFICA
o

need to appoint additional support staff in the offices of the new Knysneé pol!f'cé‘réﬁmen
{

bearers.

DG HTALN OF T HAOH COURT Cn BOLTH AFTIDA
WERTER CAPE GO,

5.67. He was called to a mesting with Mr Jonkers to discuss the request and the need

identified by the new political office bearers. At this meeting he and Mr Jonkers
discussad the provisions contained in the newly gazetted Staff Reguiations that allowed
for specific support staff posts in the offices of the political office bearers. He agreed with
Mr Jorkers that the Municipality could not afford to appoint all the staff provided for in

these regulations.

568.  Mr Loiiwe stated that Mr Jonkers then made the decision as to which posts “vould be
most viable and that could be funded. Mr Laliwe advised Mr Jonkers that any new or
additional posts that needed to be filled would first need to be added o the municipal
organogram, which meant that the current organegram needed to be amended. They

agreed that this matter should be taken to Council.

5.69. Mr Loliwe indicated that it was Mr Jonkers that had advised that, because this would be
a minor adjustment to the organogram, they would nct be following the whale review
process. This was considered to be an addition of minor positions, that required a minor
amendment. Mr Loliwe added that he had been instructed by Mr Jonkers to prepare the
it to serve before Council, because as the accounting officer, an item to Council had
to be tabled by the MM.

[Pl
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5.70. When presented with the email he had sent to Ms Phillips on 8 September 2022,
Mr Loliwe confirmed that these were his instructions to Ms Phillips to “prepare an item
to add the following position on the organogram” and explained that this was as a direct
result of his discussions with, and instruction from Mr Jonkers.

571. When asked to explain why the Financial Implications provided for in the draft item
simply read, “(Budget and Payroll should provide the costs of the changes)’ Mr Loliwe
said he had nothing to do with the discussion around the budget and availability of funds
for the additional positions. He said that this would have been the respursisiiiEeii
MM and assumed that Mr Jonkers would have had that discussion with theagliRg CFO
He added, “/ advise where they need my advice. | do nof go beyond that: cause it‘@
too sensitive. Sometimes you stop and people dislike. You don't wan!, lsps i v
a specific political office bearer” and “! do not krnow where the mone was qoing to come

from. but that is the resnonsibility of the accountin officer. | should think that he did
discuss_the oufcome for our discussion with them, Because he deals with them”

(our emphasis).

5.72.  Acked if he had checked the draft item before sending it to Mr Jonkers for approval and
if Mr Jonkers had made any changes to the draft, Mr Loliwe could not recall any changes
having been made. Again, Mr Loliwe was asked why the item did not prcz\;ide any costing
for the positions that were to be added to the organogram. At this point during the
consultation, Mr Loliwe explained that it had not been costed, adding, “/ think af some
point, | think there were costing that was attached separately. | don't remember, but the
CFO, | think, did the costing thing ... it came later”.

5.73. We asked Mr Loliwe if Council had been provided with an item that did not provide the
Councillors with any idea of what it would cost the Municipality to add these new
positions to its organogram. tn response, Mr Loliwe stated as follows, “You must
remember, those are 2 different processes. When you review an organogram. You don't
align it to the budget. That's a separate process. Like now, you can look at all the
organisational structure that have been reviewed. There is no money attached to the

D cen
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organogram, because you are not, you cannot fill a position that is not funded. So you
can create positions. They can sit there forever. As long as there's no money on the
positions, you cannot fil them ... So, it was not like we were provided. We were going
fo be provided with the budget at that time ... There was, there was no need for that’

5.74. To clarify Mr Loliwe's understanding, we asked him if there is a need for Council to
consider the costs involved when they approve changes to the erganogram and if this
was a requirement. Mr Loliwe answered, “No. It's nof a requirement’. We asked him to

4 o

explain why his personal assistant had sent an emall to Ms Phillips on# =

2022, with the request from him to “complete the costing of the new posifi ‘"?\‘ll’f’t"éﬁﬁé‘”
said it was “just the costing” to give Council an idea, but because it was rjo¥abailable by®
the time (the item needed to be tabled before Council), it had been writlen a5 seeain |

the item. He added, “because you can't just say nothing about financial implications”.

5.75. We asked Mr Loliwe about the strategic session at the Premier hotel, which was only
attended by certain political parties and where these parties discussed who would get
which municipal positions, and in which political office bearers office. Mr Loliwe
indicated that those-discussions were around the positions, but not the people.

5.76. When asked to confirm which of the parties attended this session, Mr Loliwe recalled
that the PA, the PBI and the ANC were there, but he was not sure if the EFF had
attended. When asked about the intraduction of a Mr Moyisi Magalela ("Mr Moyisi®) at
this session, Mr Loliwe said, “he was not the speaker in thaf conference” and added, "/
grew up with Magalela, we ate the same focd, he was coming to my house everyday,
he'’s my brother’s best friend, but they are no longer friends, but they used to be. I know
his family, | know everything about him’.

5.77. Mr Loliwe explained that Mr Magalela was not appointed or introduced in the role that
he later occupied at the Municipality, but confirmed thal he was at this session. He then
however retracted his statement and said Mr Magalela was not at the strategic session,
that was only for officials and Coungillors, but that it could be that Mr Magalela attended

YVIP  req

Page 69 of 225

29|Page



ORDINARY COUNCIL MEETING
SUPPLEMENTARY AGENDA I
7 AUGUST 2025

1/8/2025-8:22:05 AM

the mesting after this session, that was held in the boardroom. He added that this
meeting was called by Mr Jonkers and that the acting CFC was also in attendance at
this meeting. Mr Loliwe said the sirategic session was attended by the extended

management team and all Councillors.
CONSULTATION WITH MR JONKERS

5.78. Mr Jonkers informed the Committee that the process of having the organogram
extended was driven by the political office bearers. They were the ones Fﬂim%‘awm
e

additional support staff in their offices. He added that as prescribed In th “m%?m
this is something that should have been driven by an MM, and tabled @?

that in this case, he had been dragged in to “approve things” and had be )
by the acting Director Corporate Services, Mr Loliwe and the acting CFO, Ms Sotshede.

5.79. He wanted to state on the record that he was not happy that Mr Loliwe was the senior
municipal official that attended meetings with the political principals without him. Mr

Jonkers expressed the following:

“it's elear for me that, according fo me, it was sufficient, the four positions that there was
there for years on end and the creation of new positions waz cleatly to create opportunities,
cadre opportunities for me it was clear. It was cadre deployment. It was created for cadre
deployment. That's why those positions and the individuals that were later introduced, they
came from the political parties, | find out later. So, there was no need, actually, according
to me. Becauss those people were sufficient, and they were very effective in the political

offices”,

5.80. Mr Jonkers added that the need to appoint additional support staff in the office of the
political office bearers had been initiated by the political principals themselves. They had
expressed a need for more support staff in their offices.
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5.81. He added that it was Mr Tsengwa that insisted that the political office bearers in Knysna
had to have the same support staff as other political officers such as those in Bitou and
the Garden Route municipalities. According to Mr Jonkers, Mr Tsengwa was adamant
that he should have the same number of support staff as the Mayors in those

municipalities.

EeA
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6.2.1.
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THE 16 SEPTEVBER 2022 COUNCIL
RESOLUTION

THE FIRST PART OF THE INVESTIGATION

The Committee was required to establish whether any Councillors committed a breach
of the Code of Conduct for Councillors in relation to the decision of the municipal Council
on 16 September 2022 to resolve to create seven support staff positionS T BrEgiRees

rns Bag X320 € e Tome 80

of the following political office bearers in the Municipality:

6.1.1.1. the Executive Mayor, Mr Tsengwa;
6.1.1.2. the Deputy Executive Mayor, Mr Marbi; and
6.1.1.3. the Speaker Mr Skosana.

THE REGULATORY FRAMEWORK

The requirements for. the lawful expansion of the municipality's staff establishment to

create support staff positions for polfitical office-bearers are set out in the Staff

Regulations and the Guidelines.

THE STAFF REGULATIONS

6.2.2.

The following definitions are presently relevant:

6.2.2.1. “post’ means a position io which a person is appointed on the approved staff
establishment for which financial trovision exists (our emphasis);

EEA
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6.2.2.2. “staff establishment” means the approved jobs and number of posts created for
the normal and regular requirements of a municipality, also referred to as the

organisational structure or organogram, and

6.2.2.3. "staff or staff member” for the purpose of these regulations means an employee

of a municipality, but excludes senior managers.

6.2.3. The Stalf Regulations apply to all staff members of a municipality (regutation 2(1)(b)),

1 eneabnl romelrn

except all senior managers and persons participating in the nationgf=

programme or a similar scheme (regulation 2(3)).

§.2.4. Chapter 2 of the Staff Regulations is headed “Staff Establishment, Job [ ey Tl
Job Evaluation” and comprises regulations 4 to 9. This chapter applies to all municipal

staff, including senior managers (regulation 4(1)).

6.2.5. A municipal council must:

6.2.5.1. determine the staff establishment necessary to parform its functions which will
guide the staff demand planning, with particular reference to: (i) the number of
staff members required; (i) ihe minimum competencies which the staff
members must possess; (i) the posts and post levels in which each of the staif

members will be appointed (regulation 4(2)({b)).

6.2.5.2. plan for the recruitment, retention and development of staff members according
to the municipality's requirements within the available budgeted funds,
including funds for the remaining periad of the relevant medium-term revenue

and expenditure framewark (regulation 4(2)(c); our emphasis).

6.2.6. Regulation 5 deals with the determination of the staff establishment.
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6.2.9,
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A municipality may, within its administrative and financial capacity provide capacity to
support the offices of public office bearers and the office of the municipal manager

(regutation 5(1)(b)).

The number of posts set out in Annexure F to the staff regulations may be provided on
the approved staff establishment of the offices of the political office bearers, subject to
the category, size and affordability of municipality, including approval by council of the

municipality {regulation 5(3)).
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The Knysna Municipality is a Category B municipality, and in terms of Annexure F of the
Staff Regulations, may provide the following number of support staff in the office of the

public office bearers:
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Image 5: Extract from Annexure F of the Staff Regulations
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6.211. Annexure F thus contains the pre-approved list of positions which the Municipality may
create in support of the public office bearers, provided that the positions are affordable
to the Municipality and that Council approves the creation of those positions.

6.2.12. Regulation 7 of the Staff Regutations stipulates that every job on the staff establishment
of a municipality must have a written job description.

6.2.13. Finally, Chapter 3 of the Staff Regulations goes on to provide for the “Recruitment,
Selection and Appointment of Staff’ and comprises regulations 10 10 30 wrsgmmmmns

THE GUIDELINES

6.2.14. Section 3 of the Staff Regulations require that those regulations be read in conjunction
with the Guidelines.

6.2.15. Guidsline 1A set outs the triggers for a review of the staff establishment of a mu nicipality

as follows:

6.2.15.1. The need to review the staff establishment of a municipality shalf be driven by:
(a) the redetermination of boundaries of a municipality; (b) the elections of a
new council of & municipality; (c) the adoption of a new five-year integrated
development plan of a municipaiity; or (d) any material changes to the powers
and functions of a municipality (Guideline 1A(1)(1)).

6.2.16. Finally, it is the municical manager that shall be responsible for driving and overseeing
processes for review of the staff establishment {Guideline 1A(1X2)).

MD gep
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6.3. RELEVANT FINDINGS IN THE JUDGMENTS

THE HENNEY JUDGMENT

6.3.1.  On 25 November 2022, the Western Cape High Court delivered judgment in the matter
of Jdulie Lopes and Another v Speaker of the Knysna Local Municipaiity and 17 Others

(case number 19228/2022) (“the Henney judgment”).

§.3.2. The Henney judgment concerned an urgent application for interim relief under Case

mear m!cimwﬂmmz—ﬂmmj

Number 19228/2022 (“the interdict application”), pending the determingtion GIEEFHe

Eiag 2020, Cape lown W0

relief claimed in the second part of the application under case number OEE
(b) a related application to review and set aside decision(s) taken by

WERTERN CAPE DAMIGH,

Council to create support staff posts and to appoint certain persons to those created
posts instituted under case number 17727/2022 (“the main application”).

6.3.3. Judge Henney explained that the main application, wherein the applicants sought to
have two sets of decisions taken by the various officers at the Municipality set aside,

was “closely aligned to this current application”.

6.3.4. The first of these decisions was the “decision to create various support staff posts by
municipality’s eouncil’ taken on 16 September 2022. Council had resolved to create
seven support staff roles for political office bearers. It was alleged that the municipality
had created these posts contrary to prescribed statutory provisions regulating the

creation of municipal staff posts (at paragraphs 5 and 6).

6.35. The second decision was that made by the various officials to appoint certain persons
to those posts, on or around 3 October 2022. it was alleged that the Municipality's
Executive Mayor, the Deputy Executive Mayor and Speaker had decided to appoint the

appointees to these roles (at paragraph 7).

6.3.6. The applicants alleged that, despite the main application pending before court, Council
took a decision on 8 November 2022 to "authorise ifs new acting Municipal Manager fo

B

-
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pay the salaries to the appointees. This decision was taken by the Council, in a closed,
confidential sessior”. 1t was this “furtive decision fo authorize payments to the
appointees” by Council, which the applicants alleged gave rise o the interdict application

(at paragraphs 9 and 10).

6.3.7. The basis for the main applicaticn, according to the applicants, was that ‘the municipality
in deciding to create and fo fill the posts by appointing the appeintees flouted various

applicable recruitment reguiations, that were nol complied with. These recruitment
PENEE G b

3 b .

of breached every stage of the prescribed multistage process. The municipality
furthermore created staff roles and appointed the appoinfees without any recruitment
process. In addition, eight people have now taken up office, even though only seven

reguliations prescribed a muitistage process for creating and filling munic
process begins with reviewing municipality of staff establishment ar
advertising, shortlisting, and interviewing which ultimaiely ends up wit

posts exist’ (at paragraph 13).

6.38. The Court was not asked to determine whether or not Council had in fact "foufed various
applicable recruitment regufations” when it resolved on 16 September 2022 “fo create
the seven support rofes”. In the interdict application, the applicants sought an interdict
against the Municipality paying the political appointees and otherwise proceeding with
or implementing their appointments, pending the determination of the applicants’ main
application and the second part of the interdict application.

6.39. However, the Court made the following relevant findings regarding the duties borne by

the Councillors:

6.3.9.1. “In this particular case, the conduct of the respondents sfrongly undermines the
rule of law and supremacy of the Constitution. In terms of section 151¢3) of the
Constitution, ‘A municipality has a right to govern an ifs own initiative, the focal
govermnment affairs of the community, subject o National and Provincial

ECA

Page 77 of 225

37|Page



ORDINARY COUNCIL MEETING
SUPPLEMENTARY AGENDA I
7 AUGUST 2025

1/8/2025-8:22:05 AM

Legistation as provided for in the Constitution’. The objects of local government
is sef out in section 152 of the Constitution and in terms of subsection 1, one of
the objects are to provide democratic and accountable government to local

communities.” (at paragraph 87).

6.3.9.2. The first applicant, as a municipal councillor, was, “an elected political office
bearer and has a duty bestowed on 1o her in terms of the Constitution and the
law to hold the municipality and the Council to account to ensure that the
Municipality and Council in the exercise of their constituliy
exercises such functions, in a transparent and lawful manner.

official_a very onerous duly is rlaced on her as a rolitical office |

well as the second apolicant were therefore dutv-bound to tax

aglion to avoid the municizality and council from acting _unfawfull:.”

(at paragraph 90; our emphasis).

THE MAHER JUDGMENT

6.3.10.

6.3.11.

The Maher judgment, handed down on & February 2024, concemed the main application
and the relief sought in Part B of the interdict application.

The Court stated that:

6.3.11.1. “the Applicants' cass, in its essence, is premised on their being aggrieved by
a decision on 16 September 2022 by Council fo approve the creation of 7 new
employment posts and the subsequent appointment of 8 support staff fo
political office bearers, pursuant to the resolution in circumstances where, so
it is alleged, various recruitment regulations were flouted and the appointments
rendered unlawful. Allagations of bad faith were also levelled against various

municipal officials.” {at paragraph 16}, and

M
FEp
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6.3.11.2. “filhe issues to be determined are whether four decisions emanating from the
municipality are inconsistent with the Constitution of the Republic of South
Africa, 1996 and accordingly invalid’; one of the four decisions was the
“decision on 26 (sic) September 2022 to create seven support staff roles at the

municipality” (at paragraph 22).

6.3.12. A consideration of the Maher judgment reflects that the Court focussed on questions of
mootness and whether Staff Regulations 14 to 19 applied to the appointments at issue

(see paragraph 53, and 61 to 62).

6.3.13. Judge Maher's dismissal of the main application was premised on the Gf
that “any controversy apropos the appoinfment of the support staff to the
bearers and the legality or olherwise is now entirely moot and any order in this regard
will have no practical and direct consequences as the appoinices have long since

ceased fo be employed.” (at paragraph 61).

6.3.14. In considering Regulation 5(2), the Court held that the intention “is clearly to differentiate
beiween operational stalf appointments and support staff appointments (as is apparent
from the organisational design metrics in Regulation 5(2), and to impose different
procedural requirements for the appointment of each of these discrete cutegories” (at

paragraph 86; our emphasis).

6.3.15. The Court did not deal with the lawfulness of the expansion of the staff establishment,
save to state that support staff do not fall within a municipality's staff establishment and
separate provision is made for the creation of suppart staff posts in Annexure F to the

Staff Regulations (at paragraphs 68 and 78).

8.3.16. The Court found that the procedural requirements in Staff Regulations 14 to 19 do not
apply to political support staff (at paragraphs 69, 72 to 74, 77 and 92),
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6.3.17. The Court also found that Staff Regulations 20 and 23 do not apply to political support
staff (at paragraphs 74 and 78).

6.3.18. As fo the Guidelines, the Court held that these are non-binding and there was no
evidence that Messrs Tsengwa, Marbi, Skosana and Butler, had acted improperly in this

regard (at paragraph 79).

6.3.19 It bears emphasis that the Court's findings are based on the evidence available to the
Court — “the appointments wers, on the available evidence, not unlawful for want of

compliance with the procedural requirements of Staff Regulations|

(at paragraph 92).

6.3.20. The Court made no determination regarding the lawfulness of the Counci's resolution
taken on 16 September 2022 to create seven support staff roles at the municipality.

gEan
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6.4. MINUTES OF THE COUNCIL MEETING

6.4.1. On 16 September 2022 Council held a Special Meeting. According to the minutes of this
meeting (Exhibit 15.), the following Councillors were in attendance:

OSHIO]

[ Clir MD Skosana _ ‘Speaker ~_ANC

b Clr N Tsengwa ___Executive Mayor ANC
Clir AMarbi Deputy Executive Mayor_ __ P8I
__ _ClrKAndrews ! ___ Councillor__
; Clir R Arends | Councillor_
CirPBester ~___Councillor
Clir S Campbell Councillor
___Cirl Charlie N Councillor .
I " Ciir LV Davis B _ Councillor_
__Clir W Grootboom “Coungillor ]

" Clir M Khumetwana Councillor _ ANC = eeeeimmemmaa
—..__ GlrJLapes Councillor DA A
I ClrNLouw o Councillor EFF
! ClIr T Matika _Councillor ) ANC

Clir E Maxim I __Counciflor DA
Clir P Petros Countillor ANC
_ ClrsSSabbaah Ceuncillor | DA
| ClirH Stroebel ___Councillor | DA
Clir C Vanston 7qunmflor DA o
Clir J White ___Councillor_ 1 DA

Table 3: List of Councillors in attendance at the Special Council Meeting on 16 September 2022

6.4.2. In audition to the above-mentioned Councillors, the follewing municipal officials were
recorded in the minutes as having attended this Special Council meeting:

Seuile o oifEr roxilikon o] snifielis)
J Jonkers _ Actina Muntc@al Manauer =
o P Harlparsad o __plgpgjn@_qglrgpture Serwces e
L Sotshede e Actinc Dirgctor: Financial Services i
L Petuna | Acting Director: Integrated Human Seftlements "
_SNggele . Director: Community Services
___HSmit o i Actinu Director: Plannin. & Development
L Philli;:s | . Manauer: Human Resources
C Chordnum 1o Manaer: IDP. _
M Botha I __Acting Manager: Legal Services
Jlaka. 1 ~ Head: Councll Committees and Clir Sup; ort B
| T Burger_ — ___ Committee Officer
: _____ BMjamba Inter reter B
i S M,.ahla ! IT Technician___

Table 4! Officials in attendance at the Special Council Meeting on 16 September 2022

ces
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6.4.3. The minutes reflect that in terms of Council Resolution “SC03/09/22 REVIEW AND
ADDITION OF POSITIONS IN THE OFFICE OF POLITICAL OFFICE BEARER MICRO-
ORGANIZATIONAL STRUCTURF, this item was “RESOLVED BY MAJORITY".

6.4.4. The majority Councillors (11) that voted in favour of adopting this resolution were the
seven ANC Councillors; the ane Councillor from the PBI; the two PA party Councillors
and the one EFF Councillor. These (‘implicated councillors”) are listed in Table 2 in

paragraph 6.4.1 above.

8.4.5. |t was further indicated in these minutes that “The Democratic Alliance

vote against the above resolution.”
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