
1 | P a g e  

 

 

 

 ⎯ MOTIVATING MEMORANDUM ⎯ 

in support of an application lodged by virtue of 

S.15(2)(b) of the Knysna Municipality Spatial Planning 

and Land Use Management By-law of 2021 

for permanent departures from development parameters 

of the Knysna Zoning Scheme By-law, 2020 

to relax a street building line and 

allow a third storey 

on 

Erf 61, Knysna 

situated in the precinct of 

Paradise

 

Version 2 – 8 September 2022 

 

 

 

  



2 | P a g e  

INDEX OF CONTENTS 

Par. Heading Page 

1 BACKGROUND 3 

2 A SUMMARY OF THE APPLICATION 3 

3 THE SUBJECT PROPERTY 3 

4 THE PROPOSED DEVELOPMENT AND DEPARTURES REQUIRED  4 

5 SPATIAL PLANNING POLICIES AND GUIDELINES 5 

6 OTHER LEGISLATION 10 

7 LAND USE CONTROL MEASURES – AN OVERVIEW 10 

8 MOTIVATION 15 

9 CONCLUSION 20 

 

ANNEXURES 

 

  



3 | P a g e  

1. BACKGROUND 

The subject property has been in the possession of the holding company since 2001.   

During the great fire of 2017 this property was one of the many to be destroyed. The damages sustained made 
the buildings irreparable and its demolition is unavoidable.  

During 2022 Messrs AHC MacLennan and BL Naudé bought the holding company and started with the 
planning of the redevelopment of the property. It was then established that certain minor Zoning Scheme 
transgressions will be unavoidable. They then appointed the undersigned to act on their behalf in obtaining 
the required permissions. Refer to Annexure A2 (Company resolution) and Annexure B (Special Power of 
Attorney). 

2. A SUMMARY OF THE APPLICATION 

2.1. Purpose of the application 

The purpose of the application is to obtain permission for permanent departures from the specifications 
of the Zoning Scheme in respect of (a) the street building line and, (b) the number of permissible floors. 

2.2. Section 93(1) application 

According to the only approved building plan that could be found, the dwelling house only consisted of 
two floors – a ground floor and a lower level floor. Refer to Annexures L1 and L2. 

On inspection of the site it was, however, established that a storeroom existed on a 3rd floor at 2nd lower 
level. 

In view of the damage caused by the 2017 fires, the entire building will first be demolished and then 
replaced by a new building. (Refer to Annexure N for a copy of the demolition certificate.) This 
“removal” of irregular structures thus negates the need for the payment of an administrative penalty in 
respect of transgressions of the Zoning Scheme. 

2.3. The proposed departures 

This application, lodged by virtue of S.15(2)(b) of the Knysna Spatial Planning and Land Use 
Management By-law [hereinafter referred to as the SPLUMB By-law], serves to obtain permission for 
the following permanent departures from the specifications of the Zoning Scheme: 

(a) In respect of the proposed screening wall surrounding the proposed swimming pool: A relaxation 
of the street building line from 4,5 m to 1,04 m in the position marked as ❶ on Annexure G.  

(b) In respect of the habitable space at 2nd lower level: The permanent departure from the 2-floor 
parameter to allow a 3rd floor in the position marked as ❷ on Annexure G.  

In response to the municipality’s assessment of the status of the proposed swimming pool wall as 
described in the original application (see their comment quoted below), subparagraph (a) above as 
well as all other references to this encroachment have been deleted.  

“Clause 21(1)(a) of the Knysna Zoning Scheme By-law (2020) provides exemptions for structures or 
portions of structures within the prescribed building line and includes “boundary walls, screen 
walls, fences and gates.” Consequently, it is held that your application specified in para 2.3(a) is 
not required.” 

3. THE SUBJECT PROPERTY 

3.1. Property description 

The subject property is Erf 61, Knysna,  

3.2. Locality 

The position of the property is indicated on the attached Locality Plan, attached as Annexure E.  The 
physical address is 61 Orbit Way, Paradise. This locality places the subject property in the jurisdiction of 
the Knysna Local Municipality which falls within the boundaries of the Eden District Municipality of the 
Western Cape Province. 
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3.3. Title Deed 

The subject property is currently registered by virtue of Deed of Transfer T64841/2001 as per attached 
Annexure C.  

There are no conditions of title restricting the proposed development. 

3.4. Ownership 

The subject property is registered in the name Class A Trading 19 (Eiendoms) Beperk, Registration 
number 2000/019672/07. Refer to Annexure A1 for the CIPC certificate indicating the names of the 
shareholders. 

3.5. Bonds 

The bond that was registered over the property has been cancelled and the Title Deed has been 
endorsed accordingly. 

3.6. Surveyor General Diagram 

The subject property appears on SG Diagram 8849/47. (This number is not perfectly legible on the copy 
obtained from the website of the Chief Surveyor General).  

Refer to Annexure D. 

3.7. Size 

According to its Title Deed, the subject property is 1 833 m2 in extent.  

3.8. Public participation 

There is not a Home Owners Association established for the area within which the subject property is 
situated. 

Due to prevailing circumstances, the written consents of direct neighbours were not sought. It is thus 
left to the municipality to give public notice of the application.  

3.9. Zoning Scheme 

As shown on the Zoning Plan (Annexure F), which contains an extract of Zoning Scheme Map KN C2 of 
the Knysna Zoning Scheme By-law of 2020, the subject property falls in the Single Residential Zone I 
zone.  

The building lines for this zone are: 

• 4,5 m along street boundaries; and 

• 2,0 m along rear and side boundaries. 

The maximum permissible coverage in this zone is 50%.  

The maximum height is two storeys with a highest point of not more than 8,5 m above Natural Ground 
Level [NGL].  

The property is also affected by the Conservation Area Overlay Zone.  

4. THE PROPOSED DEVELOPMENT AND DEPARTURES REQUIRED 

After the original dwelling house was destroyed by the great fires of 2017 it remained a ruin until today. 
During 2022 the ownership of the holding company changed and the planning of the redevelopment of this 
property commenced. 

Due to the extent of the damage to the building, it was decided to demolish and replace it with a new dwelling 
which will be similar to the original. This can be established by a comparison of Annexures L1 and L2 
(Approved Building Plan 1992) with Annexures H1 and H2 (Proposed Building Plan).  

Although it was not indicated on the approved building plan, a storeroom was constructed as a 3rd floor at 2nd 
lower level. This room was not connected to the main dwelling and thus had to be accessed by means of an 
independent exterior door. The new owners did not want to lose this space and now propose to convert it into 
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a second dwelling unit of 59 m2. To allow this 3rd floor, a departure from the relevant parameter of a dwelling 
house has to be applied for and approved. 

 

 

The irregular storeroom 
at 2nd lower level being 
a 3rd floor of the 
building.  

New building works 
visible was conducted 
as an interim measure 
to provide temporary 
ablution facilities for 
on-site staff. 

 

The exterior 
appearance of the 
irregular 3rd floor 
storeroom. The 
photographed side 
faces the lagoon. 

The second component of the proposed replacement building that necessitates a permanent departure from 
the Zoning Scheme’s parameters, is a proposed screen wall for the new swimming pool which will encroach 
upon the street building line. This encroachment is detailed in Annexure G (SDP). 

5. SPATIAL PLANNING POLICIES AND GUIDELINES 

Land development, however small or large, should be measured and tested against the guiding policy 
frameworks applicable in the area of concern.  

5.1. National level 

SPLUMA Development Principles 

Although the proposed development is of a very limited scale, it can be regarded as in support of the 
SPLUMA development principles (Section 7 of Act 16 of 2013), of Spatial Sustainability and Efficiency in 
that: 

• it will promote and stimulate the effective and equitable functioning of land markets;  

• it will promote land development in locations that are sustainable and limit urban sprawl; and 

• it will contribute to the optimized use of existing resources and infrastructure. 
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The principle of Spatial Justice is not relevant to this limited scale development proposal as its approval 
will not at all impact the current spatial balances at national, provincial or local level.  

The principle of Spatial Resilience refers to the flexibility of, among others, Land Use Management 
systems to protect vulnerable communities against economic and/or environmental shocks. No 
environmental shock necessitating the requested departures from the Zoning Scheme stipulations has 
been experienced. Even the economic shock of the Covid-19 pandemic did not influence this case and 
therefore it is argued that this principle is not relevant. 

The principle of Good Administration places an onus on the spheres of government to perform and 
consequently protect broad society and, in this case, the applicant and affected members of the 
relevant area. The only contribution the applicant can make, is to co-operate to ensure that the 
municipality has the necessary information, fees, documentation, etc. to enable them to expedite the 
procedures thereby complying with this principle. To our opinion this duty has been fulfilled. 

5.2. Provincial level 

The Western Cape Land Use Planning Act, Act 3 of 2014 [LUPA] 

LUPA prescribes the same five development principles as SPLUMA, albeit in more specific terms.  

It is proposed that this application will not be in conflict or undermine the objectives of any of LUPAs 
development principles. 

The Western Cape Provincial SDF 

The following spatial goals are defined in the Western Cape Provincial SDF: 

“To address the spatial challenges identified the PSDF takes the Western Cape on a path towards: 

i. more inclusivity, productivity, competitiveness and opportunities in urban and rural space-
economies; 

ii. better protection of spatial assets (e.g. cultural and scenic landscapes) and strengthened resilience 
of natural and built environments; and 

iii. improved effectiveness in the governance of urban and rural areas.” 

Working towards a new approach and steered by the abovementioned spatial goals, the Western Cape 
Provincial SDF provides the following key transitions.  

PSDF THEME FROM TO 

RESOURCES Mainly curative interventions More preventative interventions 

Resource consumption living Sustainable living technologies 

Reactive protection of natural, scenic 
and agricultural resources 

Proactive management of resources as 
social, economic and environmental 
assets 

SPACE ECONOMY Fragmented planning and 
management of economic 
infrastructure 

Spatially aligned infrastructure 
planning, prioritisation and investment  

Limited economic opportunities Variety of livelihood and income 
opportunities 

Unbalanced rural and urban space 
economies 

Balanced rural and urban space 
economies built around green and 
information technologies 

 

SETTLEMENT Suburban approaches to settlement Urban approaches to settlement 

Emphasis on ‘greenfields’ 
development and low density sprawl 

Emphasis on ‘brownfields’ 
development 

Low density sprawl Increased densities in appropriate 
locations aligned with resources and 
space-economy 

Segregated land use activities Integration of complementary land 
uses 
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PSDF THEME FROM TO 
Car dependent neighbourhoods and 
private mobility focus 

Public transport orientation and 
walkable neighbourhoods 

Poor quality public spaces High quality public spaces 

Fragmented, isolated and inefficient 
community facilities 

Integrated, clustered and well located 
community facilities 

Focus on private property rights and 
developer led growth 

Balancing private and public property 
rights and increased public direction 
on growth 

Exclusionary land markets and top-
down delivery 

Inclusionary land markets and 
partnerships with beneficiaries in 
delivery 

Limited tenure options and 
standardised housing types 

Diverse options and wider range of 
housing typologies 

Delivering finished houses through 
large contracts and public finance 
and with standard levels of service 

Progressive housing improvements 
and incremental development through 
public, private and community finance 
with differentiated levels of service 

Evaluating the proposals contained in this application against the listed items, it is obvious that almost 
every box can be ticked as a desired outcome. 

Introducing the Spatial Framework, the Western Cape Provincial SDF defines the following spatial 
planning themes: 

“In fulfilment of the mandate ascribed to it in SPLUMA and to take forward the Province’s spatial 
development agenda, this chapter sets out the policy framework within which the Western Cape 
Government will carry out its spatial planning responsibilities. The policy framework covers 
Provincial spatial planning’s three interrelated themes (see Diagram 8), namely: 

1. Sustainable use of the Western Cape’s spatial assets (3.1), 

2. Opening-up opportunities in the Provincial space-economy (3.2), and 

3. Developing integrated and sustainable settlements (3.3). 

Each of these spatial themes contributes to the achievement of the Western Cape’s strategic 
objectives (see Table 9). For each theme key challenges as distilled from the Provincial spatial 
profile (separately documented in PSDF Annexure 1) and their spatial implications are noted and 
Provincial policies for dealing with them are presented.” 

The Spatial Policy Framework flowing from this thematic approach, can be condensed by heading, as 
shown below: 

PROVINCIAL SPATIAL POLICIES 

THEME POLICY COMPLIANCE OF 
PROPOSAL 

RESOURCES R1 Protect biodiversity and ecosystem services No negative effect 

 R2 Safeguard inland and coastal water resources and manage 
the sustainable use of water 

No negative effect 

 R3 Safeguard the Western Cape’s agricultural and mineral 
resources, and manage their sustainable use 

No negative effect 

 R4 Recycle and recover waste, deliver clean sources of energy 
to urban consumers, shift from private to public transport, 
and adapt to and mitigate against climate change 

No negative effect 

 R5 Safeguard cultural and scenic assets No negative effect 

SPACE 
ECONOMY 

E1 Use regional infrastructure investment to leverage economic 
growth No negative effect 

 E2 Diversify and strengthen the rural economy No negative effect 

 E3 Revitalise and strengthen urban space-economies as engine 
of growth 

No negative effect 

SETTLEMENT S1 Protect, manage and enhance sense of place, cultural and 
scenic landscapes 

No negative effect 
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THEME POLICY COMPLIANCE OF 
PROPOSAL 

 S2 Improve inter and intra-regional accessibility No negative effect 

 S3 Promote compact, mixed use and integrated settlements No negative effect 

 S4 Balance and coordinate the delivery of facilities and social 
services 

No negative effect 

 S5 Promote sustainable, integrated and inclusive housing in 
formal and informal markets 

No negative effect 

5.3. District level 

The Eden District SDF of 2017, which inter alia covers the area of jurisdiction of the Knysna Local 
Municipality, provides guidance regarding the spatial development of the area of the Eden District 
Municipality. 

The following spatial policies and guidelines were identified, and the proposed development is 
evaluated against each to test compliance. 

1. ECONOMY & ENVIRONMENT 

SPATIAL POLICY GUIDELINE 
COMPLIANCE 
OF PROPOSAL 

Policy 1.1. Establish, manage and 
market the Garden Route and Klein 
Karoo as two unique sub-regions of 
Eden 

Guideline 1.1.1. Contain development and manage 
rural areas through appropriate application of SPCs 

No negative 
effect 

Guideline 1.1.2. Protect and conserve Eden 
District’s important terrestrial, aquatic and marine 
habitats 

No negative 
effect 

Policy 1.2. Protect the district 
cultural landscape and heritage 
resources 

Guideline 1.2.3. Identify and protect scenic and 
cultural landscapes in Eden District 

No negative 
effect 

Policy 1.3. Grow an inclusive 
agricultural economy 

Guideline 1.3.4. Support an inclusive and 
accessible agricultural value chain 

No negative 
effect 

Policy 1.4. Facilitate inclusive and 
equitable, managed public access to 
the coastline and estuaries 

Guideline 1.4.5. Support inclusive and equitable, 
managed public access to the coastline and 
estuaries 

No negative 
effect 

Policy 1.5. Manage development 
along the coastline in a sustainable 
and precautionary manner 

Guideline 1.5.6. Coastal management 
No negative 

effect 

Policy 1.6. Manage and mitigate 
flood risk 

Guideline 1.6.7. Flood risk mitigation 
No negative 

effect 

Policy 1.7. Mitigate fire risks and 
impacts on disaster management 

Guideline 1.7.8. Implement veld fire management 
zones 

No negative 
effect 

Guideline 1.7.9. Alien Vegetation Management 
No negative 

effect 

Policy 1.8. Manage regional 
infrastructure 
implementation and maintenance 

 
No negative 

effect 

 

2. ACCESS 

POLICY GUIDELINE 
COMPLIANCE 
OF PROPOSAL 

Policy 2.1. Rationalise the regional 
access 
network 

Guideline 2.1.1. Review need, appropriate location 
and impacts of the N2 bypass 

No negative 
effect 

Guideline 2.1.2. Upgrade the R62 to accommodate 
regional tour buses and freight traffic 

No negative 
effect 

Guideline 2.1.3. Improve freight, tourism and 
emergency management connectivity 

No negative 
effect 

Guideline 2.1.4. Revitalise railway infrastructure, 
improving national / multiregional access 

No negative 
effect 

Policy 2.2. Prioritise access 
infrastructure and services to 

Guideline 2.2.5. Cluster social facilities to optimise 
equitable access and spatial efficiency 

No negative 
effect 
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2. ACCESS 

POLICY GUIDELINE 
COMPLIANCE 
OF PROPOSAL 

support the identified role and 
hierarchy of towns within the 
regional space economy 

Guideline 2.2.6. Locate regional facilities at the 
most accessible points in regional nodes 

No negative 
effect 

Policy 2.3. Contain settlement 
footprints and land use mix to 
promote walkability in towns 

 
No negative 

effect 

Policy 2.4. Promote a balanced app 
roach to mobility and access at the 
regional and local level 

Guideline 2.4.7. Promote transit oriented 
development (TOD ) 

No negative 
effect 

Guideline 2.4.8. Ensure complete streets where 
regional routes go through towns 

No negative 
effect 

 

3. GROWTH MANAGEMENT 

POLICY GUIDELINE 
COMPLIANCE 
OF PROPOSAL 

Policy 3.1. Direct and encourage 
growth to match capacity, resources 
and opportunity in relation to the 
regional socio-economic hierarchy of 
cities and towns 

Guideline 3.1.1. Align growth with infrastructure 
and fiscal capacity 

In support 

Guideline 3.1.2. Roles of regional service centres 
No negative 

effect 

Guideline 3.1.3. Role and investment focus of 
specialised coastal centres 

No negative 
effect 

Guideline 3.1.4. Development approach to rural 
settlements 

No negative 
effect 

Policy 3.2. Contain settlement sprawl 

Guideline 3.2.5. Urban edge guidelines 
No negative 

effect 

Guideline 3.2.6. Manage development in rural and 
agricultural landscapes 

No negative 
effect 

Policy 3.3. Optimise existing 
infrastructure capacity and economic 
opportunity by directing mixed use, 
higher density development to areas 
of opportunity 

Guideline 3.3.7. Promote compact development 
No negative 

effect 

Guideline 3.3.8. Prioritise inclusive mixed used 
development over peripheral mono-functional 
development 

No negative 
effect 

Guideline 3.3.9. Ensure the development of strong 
resilient towns and places 

No negative 
effect 

Policy 3.4. Rationalise and cluster 
regional facilities for sustainable 
provision and operations 

Guideline 3.4.10. Cluster regional social facilities to 
enhance accessibility 

No negative 
effect 

Policy 3.5. Optimise existing social 
facilities through rationalisation and 
strategic infill 

Guideline 3.5.11. Cede surplus land to the 
authority responsible for housing delivery 

No negative 
effect 

Guideline 3.5.12. Develop multifunctional facilities In support 

5.4. Local level 

Spatial development at local level is inter alia guided by the Knysna Spatial Development Framework of 
2017. 

According to this framework the subject property falls within the urban edge and is thus suitable for 
urban development. 

The overriding intention of the Spatial Vision is to build the Knysna municipal area as a “complete”, just 
and inclusive ecosystem, society and economy where all can participate without undermining the 
resources needed to sustain future generations. 

The SDF’s three Spatial Strategies, aligned with those of the Eden SDF, are: 

• The environment IS the economy. 

• Equitable and inclusive access for spatial justice improving economic and social inclusion. 

• Sustainable and smart growth management and optimising resources – doing more with less. 
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The all-embracing logic is to establish a clear role and hierarchy of settlements and connections 
between them to achieve equitable access for balanced and spatially just settlements. 

In this context Figure 17: Knysna Spatial Vision and Concept defines Sedgefield as a “coastal town 
(direct new growth)”.  

The overall spatial concept has an all-encompassing aim to re-establish balance which speaks to many 
dimensions of the spatial organisation and future of the municipal area and will include: 

• balance between development and the environment to ensure that growth is spatially just, 
financially viable and environmentally responsible by working towards compact, vibrant, liveable 
and efficient settlements; 

• balance between settlements in relation to the allocation of and access to resources, recognising 
and consolidating their varied economic and social roles; 

• balance within settlements in terms of built versus natural areas, land use mix and range of 
housing and economic areas to create complete neighbourhoods, towns and villages; 

• balance between the nature and location of growth and the impacts on environmental, financial 
and infrastructure capacity and resources; 

• balance between supply and demand so that the fiscal sustainability of the municipality and its 
residents is assured;  

• balance in the use of transport modes; and 

• the regeneration of streets and public spaces to create “complete streets”. 

The elements of this spatial concept are expanded in terms of the three spatial strategies mentioned 
above. 

This case 

According to the SDF the subject property falls within the urban edge and in the Urban Development 
Spatial Planning Category [SPC]. Its current zoning of Single Residential Zone I is not changing. This 
implies that the use will remain consistent with the SDF’s demarcation of Urban Development.  

6. OTHER LEGISLATION 

The National Environmental Act (Act 107 of 1998) 

None of the activities listed in NEMA will be triggered by the proposed development nor is the subject 
property situated within the boundaries of a recognised Critical Biodiversity Area or a listed Threatened 
Ecosystem.  

The Building Standards Act (Act 103 of 1977) 

Although an application for the approval of a building plan can only follow the successful completion of this 
application, it is appropriate to anticipate if such plans may have to be rejected by virtue of Section 7 of the 
Building Standards Act based on one or more of the following criteria: 

• The building will probably or in fact disfigure the area in which it will be erected. 

• The building will probably or in fact be unsightly or objectionable. 

• The building will probably or in fact derogate the value of adjoining or neighbouring properties. 

• The building will probably or in fact be dangerous to life or property. 

It is proposed that none of these disqualifiers will apply as discussed throughout this memorandum. 

7. LAND USE CONTROL MEASURES – AN OVERVIEW 

7.1. Reasons for land use control measures  

Following on previous discussions in this memorandum as well as worrying public statements of officials 
in positions of authority, is the consideration of the reasons for imposing land use control measures and 
reasons for departing from such rules.  

❖ Legislation 

Looking at South African legislation, from the constitution down to the by-laws of local authorities, the 
message is clear – there is an obligation to the sustainable development of our country. To achieve this, 
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land use management is prescribed as essential for stewards of cities, towns and villages to shape the 
future of their communities.  

Section 156(1) of the Constitution of the Republic of South Africa confers on municipalities the 
executive authority and the right to administer municipal planning. The resulting sets of planning laws 
adopted by all tiers of government gave birth to planning instruments that are used to shape economies 
and influence social and political life in cities and towns as well as in rural areas. 

Against the backdrop of a series of Constitutional Court judgments, SPLUMA put municipalities at the 
epicentre of land use planning and land use management.  

Section 25 of SPLUMA determines the purpose of a land use scheme as follows: 

“A land use scheme must give effect to and be consistent with the municipal spatial development 
framework and determine the use and development of land within the municipal area to which it 
relates in order to promote— 

(a) economic growth; 

(b) social inclusion; 

(c) efficient land development; and  

d) minimal impact on public health, the environment and natural resources.” 

Section 28 of SPLUMA empowers municipalities to amend their land use schemes, thereby creating 
flexibility.  

Looking at the Western Cape Land Use Planning Act, Act 3 of 2014 [LUPA], we find the following reasons 
for having land use schemes in S.23: 

“Purpose of zoning schemes 

23. The purpose of a zoning scheme is to at least— 

(a) make provision for orderly development and the welfare of the community; and 

(b) determine use rights and development parameters, with due consideration of the principles 
referred to in Chapter VI.” 

The Knysna Spatial Planning and Land Use Management By-law of 2021 [SPLUMB], does not provide any 
reasons for or purpose of managing land use – it is merely designed as a tool to fulfil the municipality’s 
obligations derived from national and provincial levels. 

The Knysna Zoning Scheme By-law of 2020 expands on LUPA and defines the purpose of the by-law 
vividly, thereby ensuring alignment with the empowering legislation: 

“Purpose of Zoning Scheme 

3.The purpose of the zoning scheme is to: 

(a) give effect to the municipal spatial development framework; 
(b) make provision for orderly development and the welfare of the community; and 
(c) determine use rights and development parameters, with due consideration of the 
principles referred to in the Land Use Planning Act (Act 3 of 2014).” 

Similar to SPLUMA, but more detailed, LUPA defines the land use planning principles of spatial justice; 
spatial sustainability; efficiency; good administration; and spatial resilience.   

❖ Reasons for departing from land use scheme conditions 

Surely the common occurrence of departures from the standard development parameters of zoning 
schemes makes one question the rationale of land use controls – why do we have all these 
development restrictions if deviations are allowed so frequently?  

The first clue to the answer comes from S.28 of SPLUMA which empowers municipalities to amend their 
land use schemes to create flexibility. 
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Simplified, a zoning scheme can be described a set of norms and standards that supports a chosen 
vision of the urban and rural form, fabric, its networks and socio-economic well being as derived from 
the Spatial Development Frameworks from all tiers. In more practical terms, a zoning scheme should be 
seen as a generalised set of rules applicable to all land parcels, regardless of individual circumstances, 
ie. all Single Residential Zone I erven are typically subject the same development restrictions.  

However, if a zoning scheme is rigidly enforced as a generalised set of rules, the obvious weakness is its 
inability to accommodate diversity. Since this will create an untenable situation, the legislator at the 
highest level foresaw the need for flexibility, hence the S.28 empowerment of SPLUMA.    

❖ Diversity and flexibility 

Practical examples of why 
land use management 
systems have to be flexible, 
are found in towns with 
complex physical 
geographical features such 
as the coastal towns of the 
Eden District.  

If, for instance, Knysna was 
built on a flat uniform plain 
where all geographical 
features were identical, it 
could be argued that a 
standard set of 
development parameters 
for all single residential 
erven might be practical 
and fair. But this is a 
theoretical situation which 
rarely exists on Mother 
Earth.  

Knowing that Knysna is 
characterised by very 
complex geographical 
constraints that are 
unevenly distributed, the 
wisdom of using a standard 
set of development 
parameters for all erven in 
each use zone can certainly 
be questioned.   

The accompanying graphical 
comparison demonstrates 
how the topography has 
influenced the design of two 
of the suburbs found in the 
district of Knysna. In spite of 
the radical differences between the shape, size and orientation of stands in these two neighbourhoods, 
a uniform set of development parameters applies for each use zone. 

Although these uniform parameters clearly do not accommodate the multiplicities found in the town, 
there are good reasons for this widely accepted practise. Probably the most important reason is the 
inappropriateness/impracticability of developing and administering a unique set of parameters on an 
erf-to-erf basis. 
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As a consequence of the said practise of applying uniform rules, it is quite obvious that development 
parameters will always be contested throughout the town but, much more frequently in precincts such 
as Paradise than in neighbourhoods with uniform designs such as The Island. 

If, on the other hand, town planners ignore the S.28 empowerment of SPLUMA and persist in applying 
standard land use parameters stubbornly and without any flexibility, our towns and cities might be 
forced to look akin to the Dubai suburb depicted in the photograph below.1   

Clearly this would be a very unfortunate outcome of town planning and related processes.  

 

Some of the public comments posted in 
response to this photograph: 

“Lacking in individual architecture!!!!” 

“I am not impressed. One home design just 
duplicated. … How boring.” 

“Architecture or people storage! Think the 
architect has run out of creativity/originality 
and been watching too much Blade runner.” 

“- Hi bro, Where do you live? 
- I currently live in the yellow house” 

“’You can’t miss it’ would be the biggest lie 
ever” 

“Not Architecture.... more like Boxitecture.” 

“they need to stop trying to make everyone 
the same. we are not all the same and that's 
what makes us amazing” 

“It looks like a concrete jungle, not a 
neighborhood. No trees and shrubs = no birds 
or insects. How sad.” 

“Feeling pity for the people who live in that 
concrete jungle” 

❖ To where from here? 

Town Planning is a science and an art. Everyday town planning can thus not be reduced to a set of 
formulas and uniform rules to be applied by each and every one. Most town planners understand this 
and skilfully deal with it. The problem, however, is that the general public and many elected 
decisionmakers do not always have the benefits of the required training and experience. This frequently 
results in conflict, a resistance to change, rigidity and ultimately, stagnation. 

A typical example is the relaxation of building lines: Many a time, decisionmakers are hesitant to relax 
building lines purely on the basis of principle. This is not the correct approach because the use of 
building line restrictions is not a method of robbing landowners from developable land. It is merely a 
tool that is used to gradually shape attractive and practical urban landscapes and in the same time 
ensure that space is reserved for the reasons of health, safety, services and urban design.  

Another example is the resistance to densification by residents of low density neighbourhoods and the 
willingness of decisionmakers to succumb to public pressure by rejecting such proposals. This practise 
cannot be condoned as it screams against our legal obligation to build more compact and efficient 
towns and cities. Furthermore, the process of inviting the comments of neighbours is not a quest to see 
how popular development proposals are but merely a procedure to ensure that neighbours’ interests 
are duly considered.  

On the positive side, experience tells that while landowners mostly seek efficiency, most South African 
municipal town planners are generally using zoning schemes correctly to ensure a harmonious 

 
1 Posted on Facebook on 26 July 2022 https://www.facebook.com/wildfreepage/photos/a.1128853927247189/2663989400400293/  

https://www.facebook.com/wildfreepage/photos/a.1128853927247189/2663989400400293/
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achievement of predetermined development visions. The willingness of town planners to deviate from 
hard and fast rules – flexibility – is a sign of them acknowledging diversity and keeping pace with 
modern trends, new perspectives and modern ideological approaches to urban development and land 
use management. 

In the end, it is the responsibility of town planners, especially those who are public officials, to educate 
broad society and the elected decisionmakers to ensure that their roles as stewards of their territories 
do not become influenced by the dangerous mix of political power and clumsy reasoning.  

7.2. Building lines as instrument to control land development 

In the arsenal of development control instruments town planners have at their disposal, building lines 
are probably one of the oldest and most common. Below follow some reasons why the implementation 
of building lines may be necessary: 

For health and safety: 

• To ensure ventilation of air between buildings. 

• To allow sunlight to reach streets and lower floors. 

• To support fire prevention by the creation of gaps between buildings preventing fires from running 
uninterrupted from building to building. 

• To create space for fire fighters to access burning buildings from all sides. 

• To promote traffic safety by ensuring clear lines of sight at intersections and bends. 

For services: 

• To create space for engineering services (water, electricity and sewage) and other utilities (i.e. 
telecommunication lines). 

• To reserve space for new roads and road widenings. 

For urban design: 

• To allow for the creation of attractive streetscapes. 

• To assist in the establishment of uniform areas. 

• To assist with the control development densities. 

• To support the creation of private living conditions 

When an application for the relaxation of a building line is to be considered, it is factors such as the 
above that should be considered. In other words, if a just reason for a specific building line 
determination is not present, a relaxation should be allowed to facilitate development. 

7.3. Height as instrument to control land development 

The control of the height of buildings is another frequently used instrument town planners have at their 
disposal to control land development. Where building line parameters is an instrument that is mostly 
used independently, the control of height is frequently associated with the control of floor space and 
coverage. 

Below follow some reasons why the implementation of height limits may be necessary: 

For efficiency: 

If all buildings are high, everyone will live closer to urban amenities and places of work. The 
consequence will be more efficiency in terms of travelling times and cost, services networks and the use 
of scarce land. 

For density control: 

By controlling the height of buildings, the maximum amount of floor space can be limited to a chosen 
quantum so as to keep the density of an area at a predetermined level. Among others, density control is 
important: 

• To prevent population densities and numbers that cannot be supported by engineering 
infrastructure, transportation systems, social facilities and other urban amenities.  
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• To increase population densities to levels that are high enough to make mass transportation 
systems and other services more feasible. 

• To increase population densities thereby reducing travelling distances and car ownership.  

For health and safety: 

• As mitigation measure where geological and soil conditions cannot support excessive weight. 

• To ensure ventilation of air between buildings. 

• To allow sunlight to reach streets and lower floors. 

• To ensure that buildings are not too high for the apparatus of firefighting entities.  

• The effect of living in high building on the socio-psychological well-being of residents. 

• When a high-rise building collapse, the human cost is usually excessive.  

• To avoid damage caused by high wind loads. 

For urban design: 

• To allow for the creation of attractive streetscapes. 

• To assist in the establishment of uniform areas. 

• To assist with the control development densities. 

• To support the creation of private living conditions. 

• To protect ridge lines of high grounds against unwanted visual impacts. 

• To create and protect a chosen urban character. 

• To enable growth while protecting open space at ground level. 

For the protection of property rights: 

• To protect views. 

• To protect privacy. 

For adapting to challenges of the natural terrain: 

• To enable the provision of sufficient floor space in buildings developed against steep slopes. 

8. MOTIVATION 

8.1. Reasons for the proposed encroachments 

8.1.1. The street building line 

Referring to Annexure G (SDP) and Annexure H1 and Annexure H2 (Proposed Building Plans), it 
can be seen that the transgression of the street building line is caused by the screening wall 
surrounding the swimming pool.  

Due to the severe slopes prevailing on the property (see Annexure K), the most feasible position 
for a swimming pool is between the dwelling house and the street boundary of the erf.  

According to S.21(1) of the Zoning Scheme, a swimming pool not closer than 1,0 m from any 
boundary or higher than 0,5 m above NGL is permissible without a departure. The new pool is 
placed at ground level over the 4,5 m building line but more than 1,0 m away from any boundary 
and is thus perfectly legal. Since no walls are proposed to be built on the street boundary of the 
subject property, a screening wall is required to keep the pool area private. This wall which is 
proposed to encroach upon the street building line up to 1,046 m from the boundary line is, 
however, not exempted by S.21, hence this application.   

8.1.2. The 3rd floor at 2nd lower level 

The severe slopes prevailing on the subject property (see Annexure K), can once again be blamed 
for the need of a 3rd floor at 2nd lower level.  

To render a reasonable amount of floor space over two storeys (ground and lower), two design 
options can be considered namely, fill and cut.  



16 | P a g e  

❖ Fill 

A retaining structure 
could be built on the 
downhill side of the 
house to create a 
platform upon which 
the lower level of the 
dwelling could be 
placed.  

Since this was not 
done before, it will 
require a significant 
investment of capital 
and time.  

As schematically 
demonstrated by the 
inserted image, such a 
retaining structure will 
be more than 2,0 m 
above NGL. Since this 
is forbidden by S.26(a) of the Zoning Scheme, an application for a departure will first have to 
be approved. 

❖ Cut 

The chosen option was to retain the existing cut into the slope and to use the existing cavity 
below the lower level as a 3rd floor at 2nd lower level. Although the entire building is going to 
be demolished and rebuilt, there will be a significant saving in following this route in spite of 
the requirement for this departure application.  

8.2. The urban conservation area overlay zone 

As mentioned before, the property falls within the Urban Conservation Area Overlay Zone of the 
Knysna Zoning Scheme. The purpose, control mechanisms and development parameters applicable to 
this overlay zone are quoted and discussed hereafter: 

 

In response to the objective of retaining the character of the aesthetical sensitive areas of Knysna as 
outlined in sub-section 3.1 above, the background related to this case is sketched hereafter: 
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❖ Existing buildings, other structures or land of historical, aesthetic or architectural significance 

Before the dwelling was destroyed by the 2017 fires it was not deemed as being significant in terms 
of its historical, aesthetic or architectural characteristics. As can be seen on the approved building 
plans (Annexure L1 and Annexure L2), the destroyed dwelling did not offer anything worthy of 
special protection.  

❖ Existing building lines 

The impact of the proposed building 
line relaxation will be insignificant as 
seen from the perspective of size and 
scale – the street boundary is only 
15,8 m long and less than 30% of that 
will be affected by the encroachment. 

What is also of importance is that the 
view of the slope from the side of the 
lagoon will remain untouched because 
the street building line will be 
obscured from view by the dwelling. 
The inserted picture generated with 
Google Earth will assist to visualise this 
proposition.  

❖ Existing trees which are conservation 
worthy 

Due to the size of the subject property 
and the severe slopes prevailing on it, 
the majority of the stand will remain 
untouched. The replacement dwelling 
will be erected on the footprint of the 
burnt building meaning that the 
natural flora will remain untouched. 

 

Sub-section 3.2 (above), might be interpreted as eliminating all pre-determined development 
parameters related to the use zone within which a property falls ie., the Schedule 2 – Land Use 
Descriptions and Development Parameters and that the Aesthetic Committee shall apply its own 
guidelines to properties in the overlay zone. On approach of a senior official of the municipality’s Town 
Planning Departement it was, however, established that sub-section 3.2 is interpreted as not 
eliminating Schedule 2 and that the standard parameters for each use zone are still applicable over and 
above such guidelines the Aesthetic Committee may impose.  

8.3. The impact on neighbouring properties 

To assess the possible impact of the proposed departures on neighbouring properties, the topography 
(Annexure K) and land use pattern of the area (Annexure M), should be considered. The SDP 
(Annexure G), should be used as basis for analysis. 
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8.3.1. The proposed 3rd floor on the downhill side of the new dwelling 

The most important consideration related to height is the vertical position of the proposed 3rd 
floor component. This is because it is not placed on top of an existing two storey building but 
rather at basement level on the downhill side. There is thus no possibility of this 3rd floor blocking 
the view or compromising the privacy of any neighbour.   

Due to the position of the proposed 3rd floor at 2nd lower level on the downhill side of the new 
dwelling house, the erven to the north of the subject property can thus not be impacted upon in 
any manner. 

The direct neighbour to the east (Erf Re/66), will be the closest to this component of the new 
dwelling and can be expected to be affected the most. In view of the existence of this 3rd level 
room for many years (albeit not regularised), and the absence of any historic complaints or 
objections from this neighbour, it can be safely assumed that the status quo will prevail. What will 
also contribute to the expected continuation of harmony between these neighbours, is the 
absence of doors and windows on this neighbour’s side of the proposed 3rd floor living space.  

The neighbour on the western side of the subject property (Erf 62), will be too far from the 
proposed 3rd floor to be affected by it. The closest its side boundary will be from the proposed 3rd 
floor is approximately 10 m. 

The other neighbours to the south are at least 40 m away from the proposed 3rd floor component. 
Especially because of the topography and vegetation, it will be very difficult for them to even see 
this addition. It is thus proposed that there is not a reasonable chance of them being affected at 
all. 

Considering the reasons for applying height restrictions as discussed in paragraph 7.3 of this 
memorandum, it is proposed that none of the typical aims of this development control measure 
will or can be defeated by this proposal.  

8.3.2. The proposed building line relaxation on the northern street boundary 

The only direct neighbours who can be affected by the proposed building line relaxation, are 
those whose erven have direct access to Orbit Way, namely Erven 62, Re/66 and 5110.   

Although the street reserve for Orbit Way extends another three erven beyond the subject 
property, the constructed road terminates in the form of a small turning circle abutting onto the 
boundaries of neighbouring Erven 62 and 5110. The sense of openness and safety from fast 
moving traffic experienced when standing in the road reserve will be improved by the absence of 
a boundary wall on the subject property. Because only the encroaching portion of the subject 
property’s swimming pool screen wall will be between the dwelling and the road reserve, it will 
appear as if all the buildings are set back much more than they actually are. In turn, this will make 
the cul de sac appear even more spacious. 

The position of the proposed encroachment in relation to the geometry of the road reserve will 
further ensure that the lines of sight of road users will not be interfered with.  

Lastly, the placement of the encroachment is away from common boundaries with neighbours 
thereby ensuring that the use of their erven cannot be interfered with. 

Considering the reasons for applying building line restrictions as discussed in paragraph 7.2 of this 
memorandum, it is proposed that none of the typical aims of this development control measure 
will or can be defeated by this proposal.  

8.4. Public participation 

Although the opinions of direct neighbours were not tested, it proposed that since the new buildings 
replacing the damaged dwelling house will be an almost exact replica, there will be no reason for 
neighbours to resist. On the contrary, the knowledge that the unappealing damaged building will soon 
be replaced, will probably invite overwhelming support. 
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8.5. The prevalence of precedents 

Numerous examples of street building line relaxations exist in Knysna. The proposed relaxation is 
furthermore of such small scale and impact, that even more examples can be identified in the town. 
What is proposed is thus not extra-ordinary or unique. 

Where the terrain is flat, dwelling houses in Knysna are generally limited to 2 storeys with a maximum 
height of less than 8,5 m above NGL. However, in areas affected by steep slopes (of which there are 
many), numerous examples exist of dwelling houses with 3 storeys. Most of such dwellings are mostly 
lower than 8,5 m above NGL. It is especially the provision of a 3rd floor on the downhill side of slopes, 
such as the proposal, that have received general support.  

8.6. The amenity of the neighbourhood 

What existed before the 2017 fires will merely be replaced by a similarly designed dwelling with two 
exceptions, namely:  

• The proposed 3rd floor at 2nd lower level which existed before 2017. Although it was not 
regularised, its hidden position together with the lay of the land ensured that it has always been 
accepted as compatible with its surroundings.  

• The new screen wall around the swimming pool and partially over the street building line. This 
structure will be a replacement of a boundary wall which has been accepted as characteristic of 
the neighbourhood in spite of its much greater visual impact than the proposed fenceless street 
boundary.  

The pre-2017 building existed for many years as an integral component of the neighbourhood and thus 
contributed in establishing the character and amenity of the neighbourhood. It thus seems highly 
unlikely that the proposed replacement building can be detrimental in any manner. On the contrary, the 
new dwelling will assist in restoring the image and convenience of the neighbourhood after the damage 
of the 2017 fires. 

8.7. General public interest 

• The application for the departures from the zoning scheme is consistent with what is possible for 
all property owners in Knysna—a standard legal procedure available to all property owners was 
followed. 

• All rights of the surrounding property owners to the beneficial use and enjoyment of their 
properties that existed prior to the proposed redevelopment of this property, will remain intact. 

• Traffic movements in the precinct will not change due to the approval of this application.  

• From the perspective of aesthetics, the precinct can only be positively affected by the proposed 
replacement building.  

• From the perspective of the security of neighbours’ investments, it is also obvious that the 
proposed replacement building will lead to the subject property being more sought after which 
will drive its value northwards and eventually support the growth of property prices in the 
precinct.  

8.8. Desirability 

Viewed from all perspectives, the proposed development should be deemed as highly desirable because 
the approval of the application:  

• will not lead to conditions that may be harmful to property owners in the direct vicinity or in 
Knysna;  

• will not impact on the privacy of neighbours; 

• will not lead to the causation of nuisance to neighbours; 

• will not cause any of the rights of affected landowners to be affected in any manner;  

• will not damage the amenity of the area in any manner; 

• will not be detrimental to property values in the neighbourhood; 

• will not represent a real or potential threat to the health of the inhabitants or their neighbours; 

• will not compromise safety, especially fire prevention and firefighting;  

• will not detrimentally affect any existing or future engineering services; 
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• will not affect traffic conditions; 

• will enable an attractive development with no negative visual impact; and  

• will not impact nature. 

8.9. Spatial Planning policy and guidelines 

Under the heading “5. SPATIAL PLANNING POLICIES AND GUIDELINES” the compliance of the proposed 
land use with policies of all tiers of government was clearly shown. Rejecting or disapproving the 
application will most definitely be contra-productive in achieving the spatial planning goals and 
objectives of the province, the district and the local municipality.  

8.10. Impact on engineering services 

No municipal engineering or other services found on or next to the property will be affected. 

8.11. Impact on fire prevention 

The proposed departures will not cause a fire hazard nor will it impede any firefighting action on the 
subject property or neighbouring properties. 

8.12. Impact on roads and traffic 

The proposal will not have any effect on roads and traffic movements.  

9. CONCLUSION 

The practise of deviating from the standards of a zoning scheme or any other development control 
instrument, is as old as such instruments exist. To bluntly refuse a request for permission to deviate, is not 
only unreasonable but also highly irregular. Each case has to be considered independently and decisions 
should be based on, among others, the degree of deviation, the reasons for deviating as well as the impact on 
surrounding properties, the neighbourhood and the town.  

A major contributing factor for the proposed overstepping of the street building line is the severe slopes 
prevailing on the property. This forced the development of the property to be confined to the northernmost 
tip of the stand on a space that is limited to ±400 m2. The balance of the property (1 433 m2 or 78%), remains 
untouched. Since the most cost effective position for the new swimming pool is between the dwelling and the 
street boundary, the encroachment of the street building line by its screen wall was unavoidable. Regardless 
of this predicament of restricted space, the encroachment was kept to a bare minimum and the visual effect 
thereof softened by the omission of a fencing wall on the street boundary.   

Although the height of a dwelling house is limited to 2 storeys, the Knysna Zoning Scheme appropriately 
acknowledges the influence of topography by stating “… that a departure from the 2 storey limit may be 
considered due to the slope of the site; …”. It is the opinion that it has been thoroughly demonstrated how the 
development of this site is severely restricted by the topography and why the requested departure should be 
granted. Furthermore, it has also been shown that the proposed 3rd floor will have no detrimental effect on 
the property rights of neighbours as well as the amenity of the neighbourhood.  

It is argued that it has been richly demonstrated that the proposed departures (a) is not in contrast with any 
town planning policy or guideline; (b) that the affected community will most probably be satisfied with the 
development proposal; and (c) that no privacy or safety issues will arise as a result of the approval of this 
application.  

The approval of this application will thus contribute to bettering the town. 

 

 

 

A.C. Burger Pr. Planner 


