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1 INTRODUCTION 

1.1 The consultants are the Municipal Public Accounts Committee ("the MPAC") and 

the Municipal Audit Committee ("the Audit Committee") of the Knysna Municipal 

Council ("the Council"). 

1.2 On 20 May 2016 we met with the Chairperson of the MPAC, Councillor de Vries, 

the Chairperson of the Audit Committee, Mr Metelerkamp, the Municipal Manager 

of the Knysna Local Municipality ("the Municipality"), Mr Easton, and the 

Municipality's Manager of Legal Services, Ms Paulsen.  We were advised that –  

1.2.1 the Auditor-General considered a sample of the tender awards by the 

Municipality during the 2013/2014 financial year to have been irregularly made; 

1.2.2 the Auditor-General concluded that the Municipality incurred irregular 

expenditure in relation to each of the contracts flowing from those tenders in the 

sample because the Municipality awarded the tenders to local service providers 

rather than to bidders who scored the highest number of points in terms of the 

points allocation system prescribed by the PPPFA;1 

1.2.3 the MPAC reported to the Council that the irregular expenditure identified by the 

Auditor-General was not recoverable; and 

1.2.4 the Council requested the MPAC to obtain expert advice in relation to the 

expenditure identified by the Auditor-General as irregular, which advice we have 

been requested to provide. 

1.3 We have been requested to opine on: 

1.3.1 whether the awards of the sampled tenders were made in accordance with the 

Constitution, the MFMA,2 the PPPFA and the applicable supply chain 

management ("SCM") framework; 

1.3.2 whether the Municipality incurred irregular expenditure in relation to the tenders 

sampled by the Auditor-General; 

1.3.3 whether any of the expenditure identified by the Auditor-General as irregular is 

recoverable and, if so, from whom the Municipality should recover same; and 

                                                
1 Preferential Procurement Policy Framework Act, No 5 of 2000. 
2 Local Government: Municipal Finance Management Act, No 56 of 2003. 
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1.3.4 whether the Municipality should investigate those tenders awarded during the 

2013/2014 financial year that were not sampled by the Auditor-General. 

1.4 In preparing this opinion we have considered the following documents provided to 

us by the Municipality: 

1.4.1 the Executive Mayor's address to the Council regarding the Budget and the 

Integrated Development Plan ("the IDP") for 2009/2010; 

1.4.2 the Executive Mayor's address to the Council regarding the Budget for 

2010/2011; 

1.4.3 the Executive Mayor's address to the Council regarding the State of the Town, 

the Budget and the IDP for 2011/2012; 

1.4.4 the Executive Mayor's address to the Council regarding the State of the Town, 

the Budget and the IDP for 2012/2013; 

1.4.5 the Draft Medium Term Revenue and Expenditure Framework for 2013/2014 – 

2015/2016, excluding the Executive Mayor's budget speech ("the Draft 

MTREF"); 

1.4.6 the Municipality's SCM policy applicable during the 2013/2014 financial year 

("the 2013 SCM Policy"); 

1.4.7 an extract from a document, with a hand-written title "SCM / Guide for 

Accounting Officers 2004, NT"; 

1.4.8 an undated report from the Director: Finance to the Finance Committee entitled 

"SUPPLY CHAIN MANAGEMENT STRATEGY DOCUMENT"; 

1.4.9 an extract from the minutes of the Finance and Governance Committee Meeting 

regarding the Director: Financial Services' report on Supply Chain Management 

Strategy, dated 2 February 2012, without appendix ("the Finance Committee 

Minutes"); 

1.4.10 an excerpt from the minutes of the ordinary Council meeting held on 28 March 

2012; 

1.4.11 the tender notice, call for proposals, recommendation of the Bid Evaluation 

Committee ("the BEC") and minutes of the Bid Adjudication Committee ("the 

BAC") in relation to tender 03/2013; 
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1.4.12 the tender notice, tender documentation, BEC report and BAC minutes in 

relation to tender 19/2014; 

1.4.13 the tender notice, tender documentation, BEC report and BAC minutes in 

relation to tender 27/2013; 

1.4.14 the tender notice, tender documentation,3 BEC report and BAC minutes in 

relation to tender 37/2013; 

1.4.15 the tender notice, tender documentation, BEC report and BAC minutes in 

relation to tender 42/2013; 

1.4.16 the tender notice, tender documentation, BEC report and BAC minutes in 

relation to tender 68/2013; 

1.4.17 an extract from undated correspondence from the Auditor-General entitled 

"EXTRACT MANAGEMENT LETTER", regarding the scrutiny of the sampled 

tenders and the Auditor-General's view that those tenders resulted in irregular 

expenditure ("the Management Letter"); 

1.4.18 a document entitled "FINANCIAL MANAGEMENT REPORT KNYSNA 

MUNICIPALITY", dated 30 June 2014, from which the Management Letter 

appears to have been extracted; 

1.4.19 correspondence from the Auditor-General to the Municipality, dated 

17 October 2014, comprising Communication on Audit Finding 68 of 2014 

("ComAF 68");4 

1.4.20 a document designated as the "Com[AF] 68 Attachment"; 

1.4.21 an undated report from the Director: Finance entitled "REPORT ON TENDERS 

AWARDED TO LOCAL BUSINESSES WHO DID NOT SCORE THE HIGHEST 

POINTS AND CONTRACTS INHERITED" (without annexures) ("the Response 

to ComAF 68"); 

1.4.22 an opinion by Adv Helen Venter regarding "LOCAL CONTENT PRESCRIBED 

IN TERMS OF THE PREFERENTIAL PROCUREMENT POLICY 

FRAMEWORK ACT, 2000 {Act 5 of 2000} and its Regulations issued in 2011", 

                                                
3 We note that the version of the tender documentation that we have been provided with appears to 
be missing the second page under the heading "T1.2 Tender Data". 
4 We have been provided with two versions of this document.  They are not materially dissimilar. 



5 

 

dated 14 November 2014 ("the Venter Opinion"); 

1.4.23 the Municipality's Audited Financial Statements for the financial year ending 

30 June 2014; 

1.4.24 a document entitled "REPORT OF THE AUDITOR-GENERAL TO THE 

WESTERN CAPE PROVINCIAL PARLIAMENT AND THE COUNCIL OF THE 

KNYSNA MUNICIPALITY", dated 28 November 2014; 

1.4.25 correspondence from the Municipality to the National Treasury's Chief 

Procurement Officer and the Western Cape Provincial Treasury's Head Official, 

dated 11 February 2015; and 

1.4.26 correspondence from the Municipality to the Senior Manager of the 

Auditor-General's Western Cape Office, dated 16 April 2015. 

1.5 We prepared a preliminary opinion based on the above documentation, which we 

circulated on 14 July 2016.  On 1 August 2016 we met with Councillor de Vries, 

Mr Metelerkamp, Ms Paulsen and the Municipality's Legal Advisor, Ms Botha, to 

discuss the preliminary opinion and to obtain further instructions and documents.  

At that meeting we were requested to consider, in addition to the questions set out 

in paragraph 1.3 above, the roles and responsibilities of the Chief Financial Officer, 

the Accounting Officer and the Executive Mayor, together with any officials other 

than those sitting on the Bid Adjudication Committee. 

1.6 Following the circulation of the preliminary opinion, we received written 

submissions from the Administration of the Municipality, under the hand of the 

Municipal Manager.  The document comprises a written memorandum addressing 

certain aspects of the preliminary opinion, together with six annexures.  Where 

appropriate in this opinion, we shall address the content of the submissions. 

1.7 We have, in addition, been provided with the following further documentation: 

1.7.1 the Municipality's "Standard Operating Procedure to Direct the BSC, BEC and 

BAC", that came into effect on 1 September 2014 ("the Operating Procedure"); 

1.7.2 the minutes of the compulsory briefing session in relation to tender 03/2013; 

1.7.3 an opinion by Adv Hiemstra SC, dated 11 June 2013, in relation to the award of 

tender 03/2013 ("the Hiemstra Opinion"); 

1.7.4 documentation in relation to tender 30/2011, being the tender notice, tender 
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documentation, report of the Electrotechnical Engineer and the minutes of the 

Bid Adjudication Committee; 

1.7.5 documentation in relation to tender 14/2014, being the tender notice, tender 

documentation, bid evaluation report and the minutes of the Bid Adjudication 

Committee; and 

1.7.6 documentation in relation to tender 19/2014, being the tender notice, tender 

documentation and bid evaluation report. 

2 QUALIFICATIONS 

The views, opinions and findings expressed herein are subject to the following 

qualifications: 

2.1 We have examined the laws of South Africa as they exist on the date hereof, save 

for where it has been necessary to consider laws that were previously in force. 

2.2 This opinion is strictly limited to the matters in respect of which our advice has been 

sought, and does not extend, by implication or otherwise, to any other matters in 

connection with the matters so set out. 

3 LIMITATIONS AND ASSUMPTIONS 

3.1 This opinion is based on information and instructions provided by the Municipality.  

If relevant facts have been incorrectly recorded or omitted from consideration, we 

request that the Municipality inform us.  We shall then review the advice contained 

herein and update our opinion accordingly. 

3.2 Unless the contrary appears from the context, we have assumed that the 

documents with which we have been provided – 

3.2.1 are valid; 

3.2.2 have been duly formulated and executed in accordance with all requisite 

authorisations; and 

3.2.3 are complete, conform to the original documents and have not been amended, 

varied, supplemented or terminated. 

3.3 The opinions expressed herein are given solely in connection with our mandate as 

set out in paragraphs 1.3 and 1.5 above, and solely for the benefit and information 
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of the Municipality.  Regarding the validity of the awards of the sampled tenders, 

we have evaluated same only in relation to the concerns raised by the 

Auditor-General and have not, for example, considered additional irregularities or 

general compliance with the applicable SCM framework.  Should we be instructed 

to do so, we will consider the additional irregularities and advise accordingly. 

3.4 The views, opinions and other matters referred to herein may not be – 

3.4.1 transmitted, disclosed to, used or relied upon by any other person or entity 

whatsoever, or for any other purpose whatsoever; or 

3.4.2 disclosed or referred to or made public or filed with any third party for any 

purpose whatsoever, 

without our prior written consent. 

4 THE MUNICIPALITY'S STRATEGY 

4.1 On 29 May 2009 the Executive Mayor, in her presentation of the budget for the 

2009/2010 financial year, announced a "further major initiative" in the form of "the 

introduction of specific expenditure targets for all spending departments to ensure 

that our expenditure is concentrated locally."  She also noted that "targets will be 

introduced … for all Tenders and all Requests for Quotations" in excess of 

R200,000.5 

4.2 In the same context in relation to the budget for the 2010/2011 financial year, the 

Executive Mayor said the following in relation to procuring "locally" rather than from 

service providers in Cape Town or Gauteng: 

"It is sad therefore when we come across instances where local businesses 

wish to charge prices 10% to 20% higher than for the equivalent from Cape 

Town or closer.  Our supply chain unit is now looking to publish benchmark 

prices and we wish to reduce three year commodity contracts to one year in 

future thereby allowing for greater competition.  If local businesses are not 

prepared to come on board on these issues then unfortunately they will not 

get our business."6 

4.3 In her State of the Town address on 20 April 2011, the Executive Mayor explained 

that "Council has firmly committed ourselves to year on year increases on our local 

spend and during the current financial year we have already committed 79.3% of 

our CAPEX to local spend."  When presenting the budget for the 2011/2012 

                                                
5 2009/2010 budget speech, p 12. 
6 2010/2011 budget speech, p 4. 
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financial year on the same date, the Executive Mayor noted that "Council now 

requires that tenderers must employ local labour as far as possible" and that 

"[w]hat is fair is that bidders are local, can do the job and that there are enough 

competitors to ensure that the price tendered is both reasonable and affordable to 

this municipality."7 

4.4 In 2011 the Director: Finance compiled a report ("the 2011 Strategy Report") 

recommending a SCM strategy as the Municipality's Preferential Procurement 

Policy in terms of section 2 of the PPPFA for the period 1 July 2012 – 30 June 

2015.  Section 2 of the PPPFA sets out the framework for the point-system 

according to which municipalities must evaluate and award tenders for the 

provision of goods and services.8 

4.5 The report recommended certain "short term targets for HDI and local" and that 

these targets (being a portion of the Municipality's annual expenditure in relation 

to certain categories of procurement) should be "aligned with that of the 

procurement recognition levels in line with [BBBEE] Regulations".  We assume that 

the reference to the "[BBBEE] Regulations" was intended to be a reference to the 

Preferential Procurement Regulations9 that came into effect on 7 December 2011. 

4.6 On 8 February 2012 the Finance and Governance Committee ("the Finance 

Committee") considered the 2011 Strategy Report.  It recommended, within the 

context of the PPPFA and the Preferential Procurement Regulations, that the 

Council adopt a preferential procurement policy along the lines set out in the 2011 

Strategy Report.  The Finance Committee noted that the "key elements of the local 

economic development within the boundaries of the local authority include: [t]he 

creation of employment and business opportunities for persons living within a 

defined geographical area; [t]he mobilising of resources to promote skills 

development, sustainable employment, creation of entrepreneurship and small 

scale enterprises … [and the] development of and support of small scale 

enterprises". 

4.7 The Finance Committee recommended that the first phase of local economic 

development should focus on "the creation and maintenance of public assets and 

                                                
7 2011/2012 Annual State of the Town and IDP and budget speech, pp 16 and 17. 
8 Section 2 specifies: the maximum number of points that may be allocated for price; the maximum 
number of points that may be allocated for empowerment purposes; some of the mandatory content 
of an invitation to tender; and the basis upon which contracts must be awarded. 
9 Preferential Procurement Regulations, 2011 published under Government Notice R502 in 
Government Gazette 34350 of 8 June 2011. 
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the provision of municipal services".  A "suitable and comprehensive set of socio 

economic objectives for policy" in this regard would include stimulating and 

developing "local economic growth in a targeted and focused manner",10 creating 

"employment and business opportunities for previously disadvantaged persons 

within the local authority area of jurisdiction"11 and promoting "the competitiveness 

of local businesses".12  The Finance Committee recommended achieving these 

objectives through "stimulating and developing small scale local enterprises" and 

through the "targeting of local resources".13 

4.8 On 28 March 2012 the Council adopted "the Supply Chain Management Strategy, 

with the exception of the targets, as its Preferential Procurement Policy in terms of 

section 2 of the [PPPFA] with effect from 1 July 2012 for a period of 3 years".  We 

are instructed that the strategy adopted by the Council ("the Procurement 

Strategy") is the strategy recommended by the Finance Committee, as outlined in 

the preceding two paragraphs, and that the 2011 Strategy Report was appended 

to the documentation that served before Council. 

4.9 On 29 May 2012 the Executive Mayor made her Annual State of the Town address.  

She noted that "[a] draft Supply Chain Management Policy was tabled in March.  

…  This document will include targets on the use of local business as well as the 

use of businesses defined as historically disadvantaged."14  The Executive Mayor 

had the following to say in relation to the budget for the 2012/2013 financial year: 

"[W]e are targeting local contractors for Council business and paying an 

acceptable premium to use them … It is the intention to increase the local 

spend to 60%, or to in excess of R120 million next year.  The historically 

disadvantaged will be a minimum of 30% of the total spend as opposed to the 

current 18%.  To ensure the targets are met we will be introducing 

management processes into our supply chain management at the evaluation 

phase … Only local businesses that offer us realistic, affordable prices and 

whose standards and quality match our requirements will be supported."15 

4.10 The Draft MTREF (presumably compiled some time during 2013) says the 

following: 

"The most successful [of the measures to fast-track local economic 

development] has been the drive and emphasis by the Supply Chain 

department to fully implement Council's Supply Chain policy to target local 

                                                
10 Finance Committee Minutes, p 6. 
11 Id. 
12 Id. 
13 Id. 
14 2012/2013 Annual State of the Town and IDP and budget speech, p 9. 
15 Id pp 13 – 14. 
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contractors for Council business and paying an acceptable premium to use 

them.  By the end of this financial year it is estimated that the local portion of 

Council's discretionary spend will have risen over the last two years by 39% 

from R77 million to R107 million."16 

4.11 The same document indicates that, on 30 May 2012, the Council amended its SCM 

policy to introduce an "[e]mphasis on local and HDI business".17 

4.12 We are advised that the Municipality implemented the Procurement Strategy in the 

following manner: 

4.12.1 Tenders with a value of up to R1,000,000 were evaluated in accordance with 

the 80/20 preference-points system as prescribed by the Preferential 

Procurement Regulations.  The tender in question would be awarded to the 

bidder who scored the highest number of preference points, unless a "local" 

(ie Knysna-based) service provider could provide the goods or services without 

charging more than 25% in excess of that bidder.  Put differently, the tender 

would be awarded to the highest-scoring bidder, unless a "local" service 

provider could provide the goods or services without charging more than 125% 

of the lowest acceptable bid. 

4.12.2 Tenders with a value in excess of R1,000,000 were evaluated in accordance 

with the 90/10 preference-points system as prescribed by the Preferential 

Procurement Regulations.  The tender in question would be awarded to the 

bidder who scored the highest number of preference points, unless a "local" 

service provider could provide the goods or services without charging more than 

11.11% in excess of that bidder.  Put differently, the tender would be awarded 

to the highest-scoring bidder, unless a "local" service provider could provide the 

goods or services without charging more than 111.11% of the lowest acceptable 

bid. 

4.13 We are also advised that these premiums were implemented in accordance with a 

directive from the National Treasury, so as to ensure value for money in 

accordance with the prescribed benchmarks for government. 

                                                
16 Draft MTREF, p 21. 
17 Id p 50. 
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5 THE SAMPLED TENDERS 

5.1 Documentation 

5.1.1 It would appear that the Auditor-General considered eight tenders: T03/2013 

("the ISDF Tender"); T27/2013 ("the Cleansing Materials Tender"); T36/2013 

("the Electrical Goods Tender"); T37/2013 ("the Plumbing Material 

Tender"); T42/2013 ("the Prepaid Meters Tender"); T52/2013 ("the Electrical 

Equipment Tender"); T53/2013 ("the 2013 Electrical Cables Tender"); and 

T68/2013 ("the Tyres Tender"). 

5.1.2 We have been provided with documentation in relation to the ISDF Tender, the 

Cleansing Materials Tender, the Plumbing Material Tender, the Prepaid Meters 

Tender and the Tyres Tender. 

5.1.3 We have been instructed that it is not necessary to consider the Electrical 

Equipment Tender (awarded to Jam Electrical) and the 2013 Electrical Cables 

Tender (awarded to Universal Cables) as, contrary to what appears at page 51 

of the Management Letter, the Auditor-General did not, in fact, find that the 

Municipality incurred irregular expenditure in relation to those tenders.  We have 

therefore not reviewed the circumstances of the award of these tenders for 

purposes of this opinion. 

5.1.4 We have also been provided with documentation in relation to T30/2011 ("the 

2011 MVE Tender"), T14/2014 ("the 2014 Electrical Cables Tender") and 

T19/2014 ("the 2014 MVE Tender").  However, the 2011 MVE Tender, the 2014 

Electrical Cables Tender and the 2014 MVE Tender were not considered by the 

Auditor-General.  We have accordingly not reviewed the circumstances of their 

award for purposes of this opinion. 

5.1.5 If we are required to evaluate the 2011 MVE Tender, the 2013 Electrical Cable 

Tender, the 2014 Electrical Cables Tender, the Electrical Equipment Tender or 

the 2014 MVE Tender – or indeed any other tender – kindly advise us 

accordingly. 

5.2 The ISDF Tender 

5.2.1 The Call for Proposals indicates that "[b]ids will be evaluated according to the 

90/10 points system.  The bids are subject to the Preferential Procurement 

Policy Framework Act 2000, the Preferential Procurement Regulations 2011 
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and Council Preferential Procurement Strategy adopted in terms of Section 2 of 

the act." 

5.2.2 There was a compulsory briefing session on 13 February 2013.  Particular 

evaluation criteria (other than the facilitation of public participation) were not 

discussed. 

5.2.3 The General Information to Tenderer indicates that "[t]he lowest or any bid will 

not necessarily be accepted, and the Knysna Municipality reserves the right to 

accept the whole or any portion of a bid."18  However, the Preference Points 

claim form indicates that "the 90/10 points system shall be applicable"19 and that 

"[t]he bidder obtaining the highest number of total points will be awarded the 

contract."20 

5.2.4 The Terms of Reference / Work Specification sets out a "Bid Evaluation 

Schedule", which indicates that bidders must receive a minimum of 150 out of 

200 points for functionality.  Up to 25 points could have been allocated to the 

total functionality score for "Demonstrated experience of working in the Knysna 

Municipal Area and understanding local dynamics".21 

5.2.5 The Terms of Reference / Work Specification concludes with the following in 

relation to the evaluation and adjudication of bids: 

"Applicants meeting the minimum criteria [for functionality] will progress to 

the next phase of the evaluation.  The final score will only consist of BBBEE 

and Price. 

NB.  The municipality of Knysna has recently adopted a Preferential 

Procurement Strategy document which may be applied for the reason of 

objectivity."22 

5.2.6 Five proposals were received.  One bidder did not receive the requisite 150 

points for functionality.  With a price of R2,628,584, City Think Space (from 

Cape Town) obtained 98 preference points.  With a price of R2,749,338, Knysna 

Creative Heads (from Knysna) obtained preference 90.87 points.  The BEC 

recommended that the contract be awarded to Knysna Creative Heads: 

"1. Section 9 of the Preferential Procurement Policy Framework Act, 5 

of 2000 stipulates that, 'a contract may, on reasonable and justifiable 

                                                
18 Call for Proposals in relation to the ISDF Tender, p 5. 
19 Id p 29. 
20 Id p 30. 
21 Id p 27. 
22 Id. 
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grounds be awarded to a tenderer that did not score the highest 

number of points. 

2. The justification is based on objective criterion of achieving Council 

objectives which is recorded in it's Preferential Procurement 

Strategy. 

Premium Paid: R120,754 

Premium: 4.59%". 

5.2.7 The BAC decided "to award the tender to the tenderer who scored the second 

highest number of points namely Messrs Knysna Creative Heads in the amount 

of R2,749,338 in order to meet the objectives of Council." 

5.3 The Cleansing Materials Tender 

5.3.1 In terms of this tender the Municipality sought to procure four categories of 

cleansing materials.  The Tender Invitation indicates that "[t]he above will be 

subject to Council's Preferential Procurement Strategy adopted in terms of 

Section 2 of the Preferential Procurement Framework Act, 2000.  All the 

evaluations will be done using the 80/20 preference system". 

5.3.2 The Tender Data stipulate certain "additional conditions" of the tender, including 

that "[t]he municipality of Knysna has recently adopted a Preferential 

Procurement Strategy document which will be applied to this tender for the 

reason of objectivity" and "[i]t is the intention of this tender to support Council's 

Preferential Procurement Strategy".23 

5.3.3 The Preference Points claim form indicates that "the 80/20 system shall be 

applicable"24 and that "[t]he bidder obtaining the highest number of total points 

will be awarded the contract."25 

5.3.4 A submission from the Municipality's Procurement Officer to the BAC noted that 

"the tender also states the intention is to achieve Council's strategic objectives.  

The intention in the interim was therefore to: 1. Improve local spend. 2. Reduce 

carbon footprint by bringing our suppliers closer… The Bid Evaluation 

Committee evaluated accordingly while ensuring value for money." 

5.3.5 Nine bids were received.  The BEC evaluated the bids received and found that, 

                                                
23 Procurement Document in relation to the Cleansing Materials Tender, p 6. 
24 Id p 20. 
25 Id p 21. 
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in relation to one of the categories of cleansing materials, there were no 

acceptable tenders and that, in relation to another category, a different 

procurement process should be followed. 

5.3.6 In relation to the portion of the tender for clear plastic bags, Outeniqua Plastics 

(based in George) submitted a bid of R600 / 1,000 plastic bags and obtained 92 

preference points.  South Cape Supplies (based in Knysna) submitted a bid of 

R630 / 1,000 plastic bags and obtained 88 preference points.  The BEC 

recommended that the tender be awarded to South Cape Supplies, which would 

result in the Municipality paying a premium of 5%.  The evaluation report 

contains no express reason for not awarding the plastic-bags portion of the 

tender to the lowest bidder / the bidder who obtained the highest number of 

points. 

5.3.7 In relation to the portion of the tender for sanitary goods, four bidders were 

eliminated for not submitting acceptable tenders.  Microzone Trading 529 (from 

Cape Town) submitted the lowest price (R368.90) and obtained the highest 

number of preference points (96).  South Cape Supplies (based in Knysna) 

submitted the second lowest price (R373.85) and obtained the second highest 

number of preference points (90.93).  The BEC recommended that the tender 

be awarded to South Cape Supplies (resulting in the Municipality paying a 

premium of 1.34%), in terms of section 2(1)(f) of the PPPFA and the objective 

criterion contained in the Council's Preferential Procurement Strategy. 

5.3.8 The BAC decided to award both the plastic-bags and sanitary-goods portions of 

the tender to South Cape Supplies, which was designated as a "Local" supplier.  

The record of the BAC's decision contains no express reasoning to support its 

decision.  The portions of the tender in relation to the other two categories of 

cleansing materials were not awarded because no acceptable tenders were 

received. 

5.4 The Electrical Goods Tender 

5.4.1 We have only been provided with the Tender Invitation and a submission from 

the Municipality's Procurement Officer to the BAC in relation to this tender.  We 

were provided with further documentation in relation to other electrical tenders, 

but these tenders were not considered by the Auditor-General and therefore do 

not fall within the purview of this opinion. 

5.4.2 The Tender Invitation indicates that "[t]he above will be subject to Council's 
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Preferential Procurement Strategy adopted in terms of Section 2 of the 

Preferential Procurement Framework Act, 2000.  All the evaluations will be done 

using the 80/20 and the 90/10 preference system". 

5.4.3 The submission notes that "the tender also states the intention is to achieve 

Council's strategic objectives.  The intention in the interim was therefore to: 1. 

Improve local spend. 2. Reduce carbon footprint by bringing our suppliers 

closer… The Bid Evaluation Committee evaluated accordingly while ensuring 

value for money." 

5.4.4 Without further documentation in relation to the Electrical Goods Tender, we are 

unable to determine whether that tender was lawfully evaluated and awarded. 

5.5 The Plumbing Material Tender 

5.5.1 The Specifications Schedule indicates that there are six schedules of plumbing 

materials that the Municipality sought to procure.  Amongst other things, it 

indicates what we presume to be the percentage spent on procuring each 

scheduled item from "local" (ie Knysna-based) suppliers during the previous 

financial year. 

5.5.2 The Tender Invitation indicates that "[t]he above will be subject to Council's 

Preferential Procurement Strategy adopted in terms of Section 2 of the 

Preferential Procurement Framework Act, 2000.  All the evaluations will be done 

using the 80/20 and the 90/10 preference system." 

5.5.3 The Tender Data stipulates various "additional conditions of tender", including 

the following: 

"1. The municipality of Knysna has recently adopted a Preferential 

Procurement Strategy document which will be applied to this tender 

for the reason of objectivity. 

… 

5. It is the intention of this tender to support Council's Preferential 

Procurement Strategy 

… 

14. In addition to points for price and BBBEE scores may be done on an 

equitable basis." 

5.5.4 The Preference Points claim form indicates that "the 80/20 system shall be 

applicable", that preference points "shall be awarded for: (a) Price; and (b) 
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B-BBEE Status Level of Contribution", and that "[t]he bidder obtaining the 

highest number of total points will be awarded the contract." 

5.5.5 A submission from the Municipality's Procurement Officer to the BAC notes that 

"the tender also states the intention is to achieve Council's strategic objectives.  

The intention in the interim was therefore to: 1. Improve local spend. 2. Reduce 

carbon footprint by bringing our suppliers closer… The Bid Evaluation 

Committee evaluated accordingly while ensuring value for money." 

5.5.6 11 bids were received.  The BEC evaluated the bids on a schedule-by-schedule 

basis. 

5.5.6.1 Regarding Schedule 1, three bidders were eliminated for failing to submit 

acceptable tenders.  A Knysna-based supplier, PPF, did not submit a valid 

tax clearance certificate and no preference-points analysis was undertaken 

in relation to it.  We are instructed that Elster Kent did not bid in relation to 

Schedule 1 and therefore was not considered in the analysis. 

5.5.6.2 The BEC recommended that the Schedule-1 portion of the tender be 

apportioned between "all local suppliers" and that "[an] amount will be 

capped on each supplier to ensure that all companies get more or less the 

same value."  The local suppliers were four: PPF, to whom no preference 

points were allocated; Sea View Plumbing, who submitted the lowest price 

and obtained the highest number of preference points; Tuinroete Agri, who 

submitted the third lowest price (by R1) and obtained the fourth highest 

number of preference points; and Penny Pinchers, who submitted the fifth 

lowest (ie second highest) price and obtained the fifth highest (ie second 

lowest) number of preference points.  The BEC's analysis contains no 

reference to the premium to be paid if the recommendation is followed. 

5.5.6.3 Regarding Schedule 2, two bidders were eliminated for failing to submit 

acceptable tenders.  Again, because PPF did not submit a valid tax clearance 

certificate, it was not considered in terms of price and broad-based black 

economic empowerment ("BBBEE") and it received no preference points.  

We are instructed that Elster Kent did not bid in relation to Schedule 2 and 

therefore was not considered in the analysis. 

5.5.6.4 DPI Trading (from George) submitted the lowest price of R4,447.12 and 

Shantec (from Oudtshoorn) obtained the highest number of preference 

points, 99.59.  Nevertheless, the BEC recommended that the Schedule-2 
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portion of the tender "be awarded to Tuinroete Agri who scored 61.52 and 

gave a quote of R5,474.14 to meet Council's objective criteria which is to 

support local businesses."  The BEC noted that this would result in the 

Municipality paying a premium of just over 23%.  Tuinroete Agri submitted 

the third lowest price and obtained the third highest number of preference 

points. 

5.5.6.5 Regarding Schedule 3, one bidder was eliminated for failing to submit an 

acceptable tender.  Again, because PPF did not submit a valid tax clearance 

certificate, it was not considered in terms of price and BBBEE and it received 

no preference points.  We are instructed that Elster Kent, Alprene Plastic and 

Civil Corp did not bid in relation to Schedule 3 and therefore were not 

considered in the analysis. 

5.5.6.6 DPI Trading (from George) submitted the lowest price of R3,785 and 

obtained the highest number of preference points, 92.  Nevertheless, the 

BEC recommended that the Schedule-3 portion of the tender be awarded to 

Tuinroete Agri, which had submitted the second lowest price of R3,823.05 

and obtained the third highest number of preference points, 79.2.  The 

recommendation was made "to meet Council's objective criteria which is to 

support local businesses."  The BEC noted that following this 

recommendation would result in the Municipality paying a premium of just 

over 1%. 

5.5.6.7 Regarding Schedule 4, one bidder was eliminated for failing to submit an 

acceptable tender.  Again, because PPF did not submit a valid tax clearance 

certificate, it was not considered in terms of price and BBBEE and it received 

no preference points.  We are instructed that Alprene Plastic and Civil Corp 

did not bid in relation to Schedule 4 and therefore were not considered in the 

analysis. 

5.5.6.8 Penny Pinchers submitted the lowest price and obtained the highest number 

of preference points.  The BEC recommended that the Schedule-4 portion of 

the tender be awarded to Penny Pinchers.  No reference is made to the 

Council's Preferential Procurement Strategy in the recommendation. 

5.5.6.9 Regarding Schedule 5, one bidder was eliminated for failing to submit an 

acceptable tender.  Again, because PPF did not submit a valid tax clearance 

certificate, it was not considered in terms of price and BBBEE and it received 
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no preference points.  We are instructed that Alprene Plastic and Elster Kent 

did not bid in relation to Schedule 5 and therefore were not considered in the 

analysis. 

5.5.6.10 October Sky Plant Hire (from George) submitted the lowest bid (R6,482.80) 

and obtained the highest number of preference points (92).  Nevertheless, 

the BEC recommended that the Schedule-5 portion of the tender be 

apportioned between "all local suppliers" and that "[an] amount will be 

capped on each supplier to ensure that all companies get more or less the 

same value."  The local suppliers were four: PPF, to whom no preference 

points were allocated and who does not feature in the price/BBBEE analysis; 

Tuinroete Agri, who submitted the third lowest price (R7,616.65) and 

obtained the lowest number of preference points (65.22); Sea View 

Plumbing, who submitted the third highest price (R7,913.59) and obtained 

the third highest number of preference points; and Penny Pinchers, who 

submitted the second highest price and obtained the fourth highest number 

of preference points.  The BEC's analysis contains no reference to the 

premium to be paid if the recommendation were followed. 

5.5.6.11 Regarding Schedule 6, three bidders (including Tuinroete Agri) were 

eliminated for failing to submit acceptable tenders.  Again, because PPF did 

not submit a valid tax clearance certificate, it was not considered in terms of 

price and BBBEE and it received no preference points.  We are instructed 

that Elster Kent did not bid in relation to Schedule 6 and therefore was not 

considered in the analysis. 

5.5.6.12 DPI Trading (from George) submitted the lowest price of R11,716.73 and 

obtained the highest number of preference points, 92.  Nevertheless, the 

BEC recommended that the Schedule-6 portion of the tender be apportioned 

between "all local suppliers" and that "[an] amount will be capped on each 

supplier to ensure that all companies get more or less the same value."  The 

local suppliers were four: PPF, to whom no preference points were allocated 

and who does not feature in the price/BBBEE analysis; Tuinroete Agri, who 

had already been eliminated from consideration for having failed to submit 

an acceptable tender; Sea View Plumbing, who submitted the second lowest 

price (R12,992.61) and obtained the second highest number of preference 

points (83.29); and Penny Pinchers, who submitted the third highest price 

(R13,429.92) and obtained the fourth highest number of preference points 

(76.3).  The BEC's analysis contains no reference to the premium to be paid 
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if the recommendation were followed. 

5.5.7 In relation to Schedule 1, the BAC awarded the tender to three of the four 

Knysna bidders: Seaview Plumbing, Penny Pinchers and Tuinroete Agri.  The 

BAC awarded Schedules 2 and 3 to Tuinroete Agri and Schedule 4 to Penny 

Pinchers.  Schedule 5 was again apportioned between Seaview Plumbing, 

Penny Pinchers and Tuinroete Agri.  In relation to Schedule 6, one portion was 

awarded solely to Seaview Plumbing, while the balance of the Schedule was 

apportioned between all four of the Knysna bidders: PPF (who submitted no tax 

clearance), Tuinroete Agri (who had been eliminated for failing to submit an 

acceptable tender), Seaview Plumbing and Penny Pinchers. 

5.5.8 The reason for the selection of these bidders, and the basis upon which the 

Schedules were apportioned between them, is not apparent from the BAC's 

decision. 

5.6 The Prepaid Meters Tender 

5.6.1 The Request for Expression of Interest indicates that "[d]ocuments will be 

evaluated in terms of the Preferential Procurement Policy Framework Act 2000, 

the Preferential Procurement Regulations 2011 and the Council's Preferential 

Procurement Strategy which has recently been adopted in terms of Section 2 of 

the act.  The 80/20 points system will be applied". 

5.6.2 The "Additional Conditions of Bid" indicate that "[t]he lowest or any bid will not 

necessarily be accepted, and the Knysna Municipality reserves the right to 

accept the whole or any portion of a bid" and that "[t]he tender will be evaluated 

per item". 

5.6.3 The Price Schedule to the Work Specification indicates that "[t]he Municipality 

of Knysna has recently adopted a Preferential Procurement Strategy which will 

be applied to this tender for the reason of objectivity." 

5.6.4 The Preference Points claim form indicates that "the 80/20 system shall be 

applicable", that preference points "shall be awarded for: (a) Price; and (b) 

B-BBEE Status Level of Contribution" and that "[t]he bidder obtaining the 

highest number of total points will be awarded the contract." 

5.6.5 11 bids were received.  Four bids were disqualified as they did not constitute 

acceptable tenders. 
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5.6.6 We have been provided with an undated and unsigned document indicating the 

price, empowerment and preference points awarded to the bidders.  We 

assume that this analysis was undertaken by the BEC.26 

5.6.7 In relation to single-phase prepaid meters, Itron is recorded as having submitted 

the cheapest bid (R710) and Actom Electrical received the highest number of 

preference points (95).  Nevertheless, the BEC recommended that "E4 

Electrical be awarded to contract to supply and deliver single phase Itron 

prepayment meters as and when required.  They are a local electrical 

wholesaler."  This is notwithstanding the fact that E4 Electrical submitted a bid 

that was 10% more expensive than Itron's and was ranked fourth in terms of 

preference points (with 84 points). 

5.6.8 In relation to three-phase prepaid meters, Conlog submitted the cheapest bid 

(R1,180) and obtained the highest number of preference points (92).  

Nevertheless, the BEC recommended that "Power Measurement be awarded 

the contract to supply and deliver three phase Landis & Gyr prepayment 

meters."  This is notwithstanding the fact that Power Measurement submitted a 

bid that was 13.9% more expensive than Conlog's and received only 68.88 

preference points. 

5.6.9 It appears from correspondence between Manon McDonald and Charmorne 

September (municipal officials in the Electro-technical Engineering and 

Procurement Departments respectively) that the Municipality did not wish to 

make use of Conlog's meters for technological reasons.  It is not apparent to us 

whether Conlog's bid failed to comply with the tender's technical specifications 

or was in some other manner inconsistent with the tender documentation.  If this 

were the case, however, we would have expected Conlog's bid to have been 

eliminated along with the four bids referred to in paragraph 5.6.5 above. 

5.6.10 The record of the BEC's recommendations with which we have been provided 

contains no reference to, or analysis of, the premium paid by the Municipality 

as a result of preferring Knysna-based suppliers. 

5.6.11 The BAC decided "to award the … tender to E4 Electrical for the single Itron 

                                                
26 Parts of the analysis are rather baffling.  For example, in relation to "Price on ALL Items Offered" 
(emphasis in original), one of the bidders is recorded as having scored 123.72 points for price (on 
the 80/20 system) and 135.72 points in total.  These points allocations are impossible: under the 
80/20 system, it is not possible to score more than 80 points for price and it is not possible to score 
more than 100 preference points in total. 



21 

 

prepayment meters as and when required.  E4 Electrical are a local supplier 

therefore the 11.1% preference as per N/T guidelines will be applied and the 

three phase meters be awarded to Power Measurement."  Again, beyond this 

terse statement, there is no explanation for the BAC's decision.  It is also not 

apparent why the BAC would have referred to a threshold of 11.1% when the 

BEC evaluated the bids in accordance with the 80/20 preference-points system. 

5.7 The Tyres Tender 

5.7.1 The Tender Invitation indicates that "[b]ids will be evaluated according to the 

80/20 points system.  The bids are subject to the Preferential Procurement 

Policy Framework, Act 2000, the Preferential Procurement Regulations 2011 

and Council Preferential Procurement Strategy adopted in terms of Section 2 of 

the act." 

5.7.2 The "Additional Conditions of Bid" indicate that "[t]he lowest or any bid will not 

necessarily be accepted, and the Knysna Municipality reserves the right to 

accept the whole or any portion of a bid" and that "[t]he tender will be evaluated 

per item".  The tender comprised 12 items (items A – M, with no item I). 

5.7.3 Item 9 of the Specifications provides that "[t]he Municipality is not bound to 

accept any tender and reserves the right to take up all or a part of the bid."  Item 

10, entitled "Evaluation Criteria for the Bid", reads: 

"10.1 Please take note that the bid will be evaluated in terms of Council's 

Supply Chain Management and the Preferential Procurement 

Regulations. 

10.2 Certification in terms of the principles of the Broad Based Economic 

Empowerment Act will be applied in this bid. 

10.3 Only bids which are completely responsive to the terms of the bid 

documents will qualify for evaluation." 

5.7.4 The final page of the Specifications contains the proviso that "[t]he Knysna 

Municipality has recently adopted a Preferential Procurement Strategy which 

will be applied for the reason of objectivity." 

5.7.5 The Preference Points claim form indicates that "the 90/10 system shall be 

applicable", that preference points "shall be awarded for: (a) Price; and (b) 

B-BBEE Status Level of Contribution", and that "[t]he bidder obtaining the 

highest number of total points will be awarded the contract." 



22 

 

5.7.6 Five bids were received.  None of the bidders were disqualified. 

5.7.7 It appears that the Department of Electro-technical Services ("the DES") rather 

than the BEC evaluated the bids, although the BEC does appear to have signed 

off on the DES' evaluation.  The DES recommended that the tender in respect 

of items A – D be awarded to Speedy Knysna "as they scored the highest points, 

are local and have submitted the best price." 

5.7.8 In relation to item E, SC Tyres & Treads George submitted the lowest price 

(R22,390) and obtained the highest number of preference points (88).  The DES 

recommended that the portion of the tender be awarded to Tyres & Treads 

Knysna "because they are local, ranked 2nd in points and their price is the same 

as Tyres & Treads in George." 

5.7.9 In relation to items F, G and H, Trentyre George submitted the lowest prices 

(R9,159, R6,767.07 and R20,666.11 respectively) and obtained the highest 

number of preference points (92 in each case).  The DES recommended that 

the tender in respect of these items be awarded to "Tyres & Treads Knysna 

because they are situated in Knysna."  This is despite the fact that: in relation 

to item F, Tyres & Treads Knysna submitted the second lowest price and was 

ranked third in terms of preference points; in relation to item G, Tyres and 

Treads Knysna submitted the second highest price and was fourth in terms of 

preference points; and in relation to item H, Tyres & Treads Knysna submitted 

the second lowest price and was last in terms of preference points. 

5.7.10 Finally, in relation to items J – M, the DES recommended that "the tender be 

awarded to both Speedy and Tyres & Treads Knysna for the following reasons:- 

1. Both companies are situated in Knysna. 2. Both companies will have to 

perform standby services, wheel alignment & balancing and puncture repairs 

for the tyre range they have been awarded. 3. Both companies will have to 

maintain the Excel spreadsheet as per tender instruction."  In relation to items 

J – M, Speedy Knysna obtained negative 30.35, 92, 43.22 and 68.86 preference 

points respectively, while Tyres & Treads Knysna obtained 37.65, 47.36, 80 and 

80 preference points respectively. 

5.7.11 The analysis undertaken by the DES contains no reference to the premium paid 

by the Municipality as a result of preferring Knysna-based suppliers. 

5.7.12 The BAC followed the DES' recommendation.  The tender in respect of items A 

– D was awarded to Speedy Knysna "as the tenderer who received the highest 
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evaluation points, are local and have submitted the best prices for new tyres".  

The tender in respect of items E – H was awarded to Tyres & Treads Knysna 

"because they are local and ranked well in points and pricing".  And the tender 

in respect of items J – M was awarded to "both Speedy Knysna and Tyres & 

Treads Knysna … as they are both local and will be able to provide the 

necessary services".  Again, the record of the BAC's decision contains no 

reference to the premium paid by the Municipality as a result of preferring 

Knysna-based suppliers. 

5.7.13 We have been advised that the Municipality did not receive any objections to, 

or appeals against, the decision on the award of the Tyres Tender. 

5.8 The Operating Procedure 

5.8.1 We have been provided with a copy of the Operating Procedure.  Its "main 

purpose" is the establishment of a bid committee system "to ensure a logical 

systematic bid invitation, evaluation and adjudication procedure [that is] 

designed to ensure a system which is fair, equitable, transparent, competitive 

and cost-effective, whilst at the same time [determining] the lowest evaluated 

substantially responsive bid."27 

5.8.2 The last of the tenders under scrutiny was adjudicated in December 2013.  The 

Operating Procedure came into effect on 1 September 2014 and its provisions 

cannot have been relied upon in the specification-compilation, evaluation and 

adjudication processes currently under consideration.  We therefore have not 

considered the Operating Procedure any further for purposes of this opinion. 

6 THE FINDINGS OF THE AUDITOR-GENERAL 

6.1 The Auditor-General reviewed 51 of the 89 tenders awarded by the Municipality 

during the 2013/2014 financial year.  On 17 October 2014 the Auditor-General 

issued ComAF 68 which set out his preliminary findings in relation to the sampled 

tenders.  ComAF 68 included the following: 

"Whilst auditing the competitive bids process we noted that, for six out of the 

51 suppliers selected for testing, the tender was not awarded to the bidder 

that scored the highest number of points.  The Municipality awarded the tender 

to a local supplier in preference to the supplier that scored the highest points.  

The tender specifications did not indicate the points allocated to local suppliers 

as required by the Preference Procurement Framework. 

                                                
27 Para 2.1 of the Operating Procedure. 
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… 

Recommendation 

The finding identified should be investigated and the financial statements 

corrected for the irregular expenditure identified. 

The municipality should proactively engage Provincial Treasury and the 

Auditor-General on the interpretation and application of contentious aspects 

of the SCM legislation." 

6.2 ComAF 68 indicated that the Municipality had materially failed to comply with the 

Preferential Procurement Regulations, and incurred irregular expenditure, in 

relation to the ISDF Tender, the Cleansing Materials Tender, the Electrical Goods 

Tender, the Plumbing Material Tender, the Prepaid Meters Tender and the Tyres 

Tender. 

6.3 The Municipality disagreed with the findings and recommendations contained in 

ComAF 68 for the following reasons, reflected in the Response to ComAF 68: 

6.3.1 the findings impinge on section 153 of the Constitution, which obliges a 

municipality to promote the social and economic development of its community; 

6.3.2 the awards were made based on inter alia "cost effectiveness and considering 

the demographics of Knysna"; 

6.3.3 the Council adopted a preferential procurement strategy to ensure 

"[s]ustainable procurement by promoting the local economy within the municipal 

area"; 

6.3.4 the Municipality specified local content as an objective criterion because it 

informed all bidders that "the bid evaluation is subject to Council strategy"; 

6.3.5 the Municipality acted in accordance with National Treasury guidelines as the 

"Supply Chain Management Guide for Accounting Officers dated February 

2004" prescribed maximum premiums to be allowed for local content, and the 

Municipality adhered to those thresholds; 

6.3.6 both the White Paper on Local Government and the "model National Treasury 

policy" provide for preference to be given to local suppliers when municipalities 

procure goods and services; and 

6.3.7 "protection of the environment" and "the notion of sustainable development" 

constitute "objective criteria" upon which a municipality may award a contract in 
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terms of section 2(1)(f) of the PPPFA. 

6.4 To bolster the Response to ComAF 68, the Municipality also submitted the Venter 

Opinion to the Auditor-General.  Adv Venter concluded that the Municipality 

complied with the Constitution28 and the PPPFA29 in awarding the tenders.  She 

was also of the view that the Preferential Procurement Regulations, insofar as they 

regulate local content, are of "questionable" legality.30  Finally, Adv Venter opined 

that "[t]he application by the Knysna Municipality of 'local content' as 'additional 

objective criteria' in terms of PPPFA section 2(1)(f) is legally defendable".31 

6.5 The Auditor-General considered the Response to ComAF 68 (including the Venter 

Opinion), but maintained its view that the Municipality had engaged in "material 

non-compliance with regulation 6(5) of the [Preferential Procurement Regulations]" 

and that the awards of the tenders had resulted in "irregular expenditure which 

should be disclosed in the financial statements."32  The Municipality's 

"non-compliance" was as a result of its "[i]ncorrect application of the SCM 

legislation".33  The Auditor-General maintained that the award of the contracts had 

been irregular because –  

6.5.1 "the evaluation and adjudication criteria must be specified in the bid 

documentation (to comply with the transparency principle)";34 

6.5.2 the Municipality's responses to the Auditor-General's queries did not "explain 

the objective criteria that [were] applied in not awarding the tenders to the 

suppliers that scored the highest points";35 

6.5.3 the objective criteria referred to in section 2(1)(f) of the PPPFA "should not 

override the point system";36 and 

6.5.4 "it is neither objective nor justifiable to reject awarding a tender because the 

winning bidder is not locally based."37 

6.6 The Auditor-General concluded by noting that "[t]his matter has been referred to 

                                                
28 Venter Opinion, para 18(i). 
29 Id para 18(ii). 
30 Id para 18(iii). 
31 Id para 18(v). 
32 Management Response, p 51. 
33 Id p 52. 
34 Id p 56. 
35 Id. 
36 Id. 
37 Id. 
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both Provincial and National Treasury for further discussion as to whether or not 

the awarding of tenders based on local content criteria to the supplier that did not 

score the highest PPPFA points constitutes irregular expenditure to the value of 

R9,277,921."38 

7 LEGAL FRAMEWORK REGULATING THE INVITATION, EVALUATION AND 

ADJUDICATION OF TENDERS 

7.1 When an organ of state such as a local municipality contracts for goods and 

services, it is bound by the Constitution to do so "in accordance with a system 

which is fair, equitable, transparent, competitive and cost-effective."39  The 

"system" referred to is the municipality's SCM policy ie the framework in terms of 

which a municipality issues invitations to tender, evaluates bids, selects preferred 

bidders and concludes contracts for the provision of goods and services. 

7.2 The objects of the MFMA include the establishment of "norms and standards and 

other requirements" for "ensuring transparency, accountability and appropriate 

lines of responsibility in the fiscal and financial affairs of municipalities" and for 

"supply chain management".40  The MFMA achieves these objects, as well as the 

constitutional standards of fairness, equity, transparency, competitiveness and 

cost-effectiveness, by inter alia stipulating minimum contents of and standards for 

a municipality's SCM policy.41  The MFMA requires regulations promulgated 

pursuant to that statute to regulate "supply chain management processes",42 

"procedures and mechanisms for each type of process",43 "open and transparent 

pre-qualification processes for tenders or other bids",44 "competitive bidding 

processes in which only pre-qualified persons may participate",45 "bid 

documentation, advertising of and invitations for contracts"46 and "procedures and 

mechanisms for the evaluation of bids to ensure best value for money".47 

7.3 The Municipal SCM Regulations48 contain the regulatory framework anticipated by 

the MFMA.  The Municipal SCM Regulations provide that –  

                                                
38 Id p 57. 
39 Section 217(1) of the Constitution. 
40 Section 2(1)(a) and (f) of the MFMA. 
41 Chapter 11 of the MFMA. 
42 Section 112(1)(a). 
43 Id section 112(c). 
44 Id section 112(e). 
45 Id section 112(f). 
46 Id section 112(g). 
47 Id section 112(h)(ii). 
48 Municipal Supply Chain Management Regulations, published under General Notice 868 in 
Government Gazette 27636 of 30 May 2005. 
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7.3.1 a municipality may not "act otherwise than in accordance with its supply chain 

management policy when procuring goods or services";49 

7.3.2 a SCM policy must ensure that "bid documentation, evaluation and adjudication 

criteria, and general conditions of a contract, are in accordance with any 

applicable legislation";50 

7.3.3 goods and services must be procured "by way of a competitive bidding process 

for procurements above a transaction value of R200,000 (VAT included)"51 and 

transaction values may not be artificially lowered by splitting a particular 

procurement into component "parts or items";52 

7.3.4 a SCM policy must provide procedures for the various stages of a competitive 

bidding process, including "the compilation of bidding documentation",53 "the 

public invitation of bids",54 "the handling of bids submitted in response to public 

invitation",55 "the evaluation of bids"56 and "the award of contracts";57 

7.3.5 "bid documentation for a competitive bidding process must … include evaluation 

and adjudication criteria, including any criteria required by other applicable 

legislation";58 

7.3.6 the specifications compiled by the Bid Specification Committee "must indicate 

each specific goal for which points may be awarded in terms of the points 

system set out in the supply chain management policy of the municipality or 

municipal entity";59 

7.3.7 Bid Evaluation Committees must "evaluate bids in accordance with the 

specifications for a specific procurement and the points system as must be set 

out in the supply chain management policy of the municipality or municipal entity 

in terms of regulation 27(2)(f) and as prescribed in terms of the Preferential 

Procurement Policy Framework Act";60 and 

                                                
49 Id regulation 2(3)(a). 
50 Id regulation 11(1)(d). 
51 Id regulation 12(1)(d)(i). 
52 Id regulation 12(3)(b). 
53 Id regulation 20(a). 
54 Id regulation 20(b). 
55 Id regulation 20(d). 
56 Id regulation 20(e). 
57 Id regulation 20(f). 
58 Id regulation 21(b). 
59 Id regulation 27(2)(f). 
60 Id regulation 28(1)(a). 
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7.3.8 a SCM policy "must stipulate to what extent the municipality … supports the 

Proudly SA Campaign".61 

7.4 We are instructed that the 2013 SCM Policy is the policy regulating the tenders 

considered by the Auditor-General.  That is the basis upon which this opinion 

proceeds.  However, we note that, ex facie, the 2013 SCM Policy only took effect 

on 1 July 2013.  The decision in relation to the award of the ISDF Tender, for 

example, was made prior to that date, on 15 April 2013.  Should it be the case that 

a policy instrument other than the 2013 SCM Policy regulated the award of (some 

of) the tenders reviewed in this opinion, we request that you advise us accordingly. 

7.5 The 2013 SCM Policy provides in relevant part as follows: 

7.5.1 "To encourage job creation as well as increased participation and sustainable 

growth of the Knysna small business sector, the unbundling of larger projects 

within a competitive bidding process into smaller more manageable, contracts 

should be encouraged."62 

7.5.2 "The criteria to which bid documentation for a competitive bidding process must 

comply, must include the preference points system to be used, goals as 

contemplated in the Preferential Procurement Regulations and evaluation and 

adjudication criteria, including any criteria required by other applicable 

legislation".63 

7.5.3 Competitive bids must be processed in accordance with a committee system 

comprising a bid specification committee, a BEC and a BAC.  The members of 

the committees must be appointed by the Municipal Manager.64 

7.5.4 The specifications for a particular tender "must be drafted in an unbiased 

manner to allow all potential suppliers to offer their goods or services" and "must 

indicate each specific goal for which points may be awarded in terms of the 

points system set out in the Preferential Procurement Regulations 2001".65 

7.5.5 A BEC must evaluate bids in accordance with the applicable specifications and 

the preferential points system set out in the Preferential Procurement 

                                                
61 Id regulation 34. 
62 Clause 12(3)(b) of the 2013 SCM Policy. 
63 Id clause 21(b). 
64 Id clause 26(1) and (2). 
65 Id clause 27(2)(a) and (f).  The reference in the Policy is to the 2001 Regulations, but we assume 
this to be a typographical error as, by the time the 2013 SCM Policy was adopted, those regulations 
had been repealed and replaced by the Preferential Procurement Regulations of 2011. 
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Regulations.66 

7.5.6 Regarding the "Proudly SA Campaign": 

"The municipality supports the Proudly SA Campaign to the extent that, all 

things being equal, preference is given to procuring local goods and 

services from: 

 Firstly – suppliers and businesses within the Municipal area; 

 Secondly – suppliers and businesses within the District; 

 Thirdly – suppliers and businesses within the Province; 

 Fourthly – suppliers and businesses within the Republic." 

7.6 The constitutional principles of fairness, equity, transparency, competitiveness and 

cost-effectiveness do not prevent an organ of state from implementing a SCM 

policy that provides for "categories of preference in the allocation of contracts" and 

"the protection or advancement of persons, or categories of persons, 

disadvantaged by unfair discrimination".67  However, the Constitution does require 

that the preference policy must be implemented within a framework prescribed by 

national legislation.68  That legislation is the PPPFA. 

7.7 Under the PPPFA an organ of state such as a local municipality must implement 

preferential procurement in accordance with the PPPFA.69  A preference point 

system "must be followed"70 by the organ of state such that –  

7.7.1 in relation to contracts with a value of between R30,000 and R1,000,000, 

bidders may score a maximum of 20 out of 100 points for non-price related 

"specific goals", with the remaining 80 points allocated on the basis of price;71 

7.7.2 in relation to contracts with a value above R1,000,000, bidders may score a 

maximum of 10 out of 100 points for non-price related "specific goals", with the 

remaining 90 points allocated on the basis of price.72 

7.8 Section 2(1)(d) – (f) regulates the non-price related factors that may be taken into 

account by procuring authorities: 

                                                
66 Id clause 28(1)(a).  Again, we assume that the reference was intended to be to the Preferential 
Procurement Regulations of 2011. 
67 Section 217(2) of the Constitution. 
68 Id section 217(3). 
69 Section 2(1) of the PPPFA. 
70 Id section 2(1)(a). 
71 The acceptable tender with the lowest price scores 80 points, and other acceptable tenders score 
fewer points, on a pro rata basis, calculated in accordance with a formula prescribed by the 
Preferential Procurement Regulations.  See section 2(1)(b)(ii) and 2(1)(c) of the PPPFA. 
72 Section 2(1)(b)(i) and 2(1)(c) of the PPPFA. 
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"(d) the specific goals may include –  

(i) contracting with persons, or categories of persons, historically 

disadvantaged by unfair discrimination on the basis of race, 

gender or disability; 

(ii) implementing the programmes of the Reconstruction and 

Development Programme … ; 

(e) any specific goal for which a point may be awarded, must be clearly 

specified in the invitation to submit a tender; 

(f) the contract must be awarded to the tenderer who scores the highest 

points, unless objective criteria in addition to those contemplated in 

paragraphs (d) and (e) justify the award to another tenderer". 

7.9 Any "specific goal" that could be taken into account by the organ of state "must be 

measurable, quantifiable and monitored for compliance."73 

7.10 The PPPFA leaves fairly open-ended what could constitute a "specific goal" for 

which a bidder could be awarded preference points.  However, that breadth is 

considerably cut down by the Preferential Procurement Regulations.  In terms of 

those regulations, preference points may only be obtained on the basis of a 

bidder's price or its broad-based black economic empowerment status. 

7.11 In terms of the Preferential Procurement Regulations: 

7.11.1 A tender may be evaluated based on "functionality", which is "the measurement 

according to predetermined norms, as set out in the tender documents, of a 

service or commodity that is designed to be practical and useful, working or 

operating, taking into account, among other factors, the quality, reliability, 

viability and durability of a service and the technical capacity and ability of a 

tenderer".74  Issues of functionality thus relate to a bidder's technical capability 

to render the services or provide the goods sought to be procured.  If an organ 

of state intends to consider functionality, the evaluation criteria must be 

objective75 and both the functionality evaluation criteria and the weight attached 

to those criteria must be clearly specified in the tender invitation.76 

7.11.2 If a bidder achieves the requisite score in relation to functionality, the bid must 

be evaluated in terms of preference points.77 

                                                
73 Id section 2(2). 
74 Preferential Procurement Regulations, regulation 1(k). 
75 Id regulation 4(2). 
76 Id regulation 4(3). 
77 Id regulation 4(5). 
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7.11.3 Preference points must be calculated in accordance with a prescribed formula.  

If the value of the tender is less than R1,000,000, a bidder may receive a 

maximum of 80 points for price (the lowest price is allocated 80 points and the 

other bidders receive a proportional allocation of points based on their 

comparative prices) and a maximum of 20 points based on its BBBEE status 

level.  If the value of the tender is in excess of R1,000,000, a bidder may receive 

a maximum of 90 points for price and a maximum of 10 points based on its 

BBBEE status level.78 

7.11.4 The tender must be awarded to the bidder who scores the highest number of 

points, unless the "objective criteria" referred to in section 2(1)(f) of the PPPFA 

"justify the award to another tenderer".79  The Preferential Procurement 

Regulations do not provide any guidance on what constitutes an "objective" 

criterion.  Neither, to our knowledge, do any of the directives, circulars or similar 

instruments issued by the National Treasury. 

7.12 The Preferential Procurement Regulations also allow for issues regarding "local 

production and content" to be taken into account in procurement decisions.80  In 

this regard, "local content" is juxtaposed against "foreign content", ie when the 

Regulations refer to "local content" they refer to South African content rather than 

goods produced in, or services rendered from, a particular province, region or 

municipal area. 

7.13 Regulation 9 reads in relevant part as follows: 

"(1) An organ of state must, in the case of designated sectors, where in the 

award of tenders local production and content is of critical importance, 

advertise such tenders with a specific tendering condition that only 

locally produced goods, services or works or locally manufactured 

goods, with a stipulated minimum threshold for local production and 

content will be considered. 

… 

(3) Where there is no designated sector, an organ of state may include, as 

a specific tendering condition, that only locally produced services, 

works or goods or locally manufactured goods with a stipulated 

minimum threshold for local production and content, will be considered, 

on condition that such prescript and threshold(s) are in accordance with 

                                                
78 Id regulations 5 and 6. 
79 Id regulations 5(5), 6(5) and 7(1). 
80 Id regulation 9. 
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the specific directives issued for this purpose by the National Treasury 

in consultation with the Department of Trade and Industry. 

(4) Every tender issued in terms of regulation 9 must be measurable and 

audited. 

(5) Where necessary, for tenders referred to in subregulations (1) and (3), 

a two-stage tendering process may be followed, where the first stage 

involves functionality and minimum threshold for local production and 

content and the second stage price and B-BBEE with the possibility of 

price negotiations only with the short listed tenderer/s." 

7.14 In essence, the relevant requirements of the constitutional, statutory and policy 

framework may be summarised as follows: 

7.14.1 A procurement decision must be fair, equitable, transparent and cost-effective, 

and must be made pursuant to a competitive process.  It must also be made in 

accordance with the applicable SCM policy. 

7.14.2 Where a transaction has a value in excess of R200,000, the goods or services 

must generally be procured in terms of a competitive bidding process.  This 

applies irrespective of whether a particular transaction has discrete components 

that are, individually considered, valued at below R200,000. 

7.14.3 A particular bid may be evaluated based on functionality, price, BBBEE and 

other objective criteria as contemplated in section 2(1)(f) of the PPPFA.  

However, any criteria on the basis of which the tender will be evaluated and 

adjudicated must be properly conveyed to bidders. 

7.15 In the Black Top Surfaces case, the High Court accepted, on a prima facie basis, 

that an organ of state was entitled to adopt, as an objective criterion for evaluating 

tenders to rehabilitate roads, a "threshold principle".  In terms of that principle, the 

organ of state's engineers would prepare an estimate of the "reasonable price" for 

the rehabilitation work put out to tender, which price would not be disclosed to 

bidders prior to the tender submission date.  Any bid that was more than 10% below 

or 5% above the engineer's estimate would be automatically excluded from further 

consideration.  Kruger AJ reasoned as follows: 

"On a proper reading of section 2 of the PPPFA, I am of the view that the 

threshold principle constitutes an objective criterion as is envisaged in sub-

section (2)(1)(f).  There are good reasons for the existence of the threshold 

principle; the thresholds of 10% below and 5% above have been accepted 

and approved by the Board of the Second Respondent; if the tender is more 

than 10% below the said estimate, such tenderer is considered a business 

risk as the project may not be profitable for it and experience in the past has 
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shown that projects are then abandoned and become a problem for the 

Second Respondent in that huge costs have to be incurred to salvage the 

project.  Time delays are also important.  The 5% threshold ensures that the 

Second Respondent does not pay more than 5% of the market related price 

for any project; this aspect is also important for the budgeting of the Second 

Respondent."81 

7.16 In the Total Computer Services case, the High Court was faced with a challenge 

to a tender awarded by the Municipal Manager of the Potchefstroom Municipality.  

The BAC awarded the successful tenderer preference points for its business 

premises, despite the tenderer having included no such information in its bid (the 

relevant portions of the bid documentation had been left blank).  The BAC 

contended that it could nevertheless glean the relevant information from the bid.  

Murphy J dismissed this argument: 

"This is unacceptable.  The purpose of a preference point system is to award 

points on an objective basis in accordance with criteria and requirements 

objectively met and established.  To allow an adjudication committee to award 

points from what it subjectively 'gleans' from documents opens the process to 

abuse"82 (our emphasis). 

7.17 The Municipality then attempted to defend its decision on the basis that the 

successful tenderer had submitted a cheaper bid "in relation to certain key 

services".83  This argument, too, was dismissed: 

"Such an argument misses the mark precisely because it ignores the points 

system and the purposes of it.  It flies in the face not only of the Preferential 

Procurement Policy Framework Act but also the procurement form of tender 

issued by the municipality in which it is unequivocally stated that the 

acceptable tenderer obtaining the highest number of points will be awarded 

the contract.  It does not say that the contract will be awarded to the tenderer 

who comes in with the lowest price in respect of some of the services.  Indeed, 

to the contrary, in the introductory document in the tender documentation it is 

expressly stated that the lowest tender shall not necessarily be accepted."84 

7.18 The High Court set aside the award of the tender because "[o]bjectively speaking 

there was no rational connection between the outcome of the decision and the 

facts upon which the decision was based."85 

7.19 In the WJ Building case, a municipality awarded a tender to a bidder who did not 

                                                
81 Black Top Surfaces (Pty) Ltd v The Member of the Executive Council for Public Works and Roads, 
Limpopo Province and Others 2004 JDR 0443 (T). 
82 Total Computer Services (Pty) Ltd v Municipal Manager, Potchefstroom Local Municipality, and 
Others 2008 (4) SA 346 (T) ("Total Computer Services") at para 53. 
83 Id at para 54. 
84 Id. 
85 Id at para 55. 
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score the highest number of preference points.  The municipality purported to 

justify its decision on the basis that the highest points-scorer had previously been 

awarded contracts by the municipality and the municipal council had "expressed 

the need to encourage the rotation of service providers".86  The High Court found 

that the decision not to award the contract to the highest scoring tenderer had to 

"be based on objective criteria which are reasonable and justifiable".  Lopes J 

concluded that there was prima facie evidence that the award had been irregular: 

"The reasons put forward by the evaluation committee are arbitrary, and do 

not appear in the tender invitation advertisement, nor in the PPPFA or 

regulations.  They are not evident from the first respondent's preferential 

procurement policy.  In addition, the arbitrary use of any measure to determine 

the success or failure of a bid is contrary to the functions required of the bid 

evaluation committee by the first respondent's supply chain management 

policy.  The fact that the applicant may have benefited from previous projects 

is not, of itself, a reason for rejecting its bid.  The deciding number of previous 

projects, for example, is an arbitrary decision by the bid evaluation committee.  

The need to encourage the rotation of service providers, which may be a 

legitimate objective of the first respondent, is nowhere expressed as a factor 

which it will take into account in determining the successful bidder.  It should 

have been reflected in the invitation to bid, otherwise tenderers would not have 

been able to consider and deal with that item.  Other factors are catered for in 

the weighting system provided for in the PPPFA, the regulations thereto, and 

the first respondent's preferential procurement policy"87 (our emphasis). 

7.20 In the Toll Collect case, an aggrieved bidder sought to impugn a tender process 

on the basis that tender documentation did not set out the precise formulae that 

would be used by the organ of state in weighing up certain functionality criteria.  

The Supreme Court of Appeal found that the tender process had been transparent 

in that the tender documentation had stipulated three broad categories for 

functionality and had clearly set out the information required from bidders, even 

though it had not set out the detailed sub-items that comprised each category: 

"Transparency in a tender process requires that the tender take place in an 

environment where it is subject to public scrutiny.  In other words, the tender 

must be advertised publicly and its terms be available for public inspection.  

Those terms must set out clearly what must be submitted by those competing 

for the award of the contract.  The adjudication of the tender must take place 

in an impartial manner and the results made publicly available"88 (our 

emphasis). 

7.21 Wallis JA also concluded that the requisite standard of objectivity had been 

                                                
86 WJ Building & Civil Engineering Contractors CC v Umhlathuze Municipality and Another 2013 (5) 
SA 461 (KZD) at para 10. 
87 Id at para 12. 
88 South African National Roads Agency Ltd v Toll Collect Consortium 2013 (6) SA 356 (SCA) ("Toll 
Collect") at para 17. 
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observed: 

"As to objectivity, which is an aspect of the constitutional requirement that the 

public procurement process be fair, it requires that the evaluation of the tender 

be undertaken by means that are explicable and clear and by standards that 

do not permit individual bias and preference to intrude.  It does not, and 

cannot, mean that in every case the process is purely mechanical … The 

evaluator must decide how to weigh each factor and determine its significance 

in arriving at an appropriate decision.  Where that occurs it does not mean that 

the evaluation is not objective.  Provided the evaluator can identify the relevant 

criteria by which the evaluation was undertaken and the judgment that was 

made on the relative importance and weight attached to each, the process is 

objective and the procurement process is fair. 

… 

Provided the tender documents make clear to participants what is required 

from them, their task is to submit that information for evaluation.  If they do not 

do so, or the information is inadequate when scrutinised, they run the risk that 

on that aspect their tender will fare less well … Disclosure of [a] refined 

process of scoring in relation to a tender evaluation process will only be 

required if its non-disclosure would mislead tenderers or leave them in the 

dark as to the information they should provide in order to satisfy the 

requirements of the tender"89 (our emphasis). 

7.22 The Supreme Court of Appeal was recently faced with the question of whether an 

organ of state was entitled to take into account certain "strategic considerations" in 

deciding to award a contract to a particular bidder (who had submitted the more 

expensive of the two bids under consideration).90  Lewis JA framed the in-principle 

answer to that question as follows: 

"The answer to the question whether the BTC was entitled to take into account 

what it termed strategic considerations lies in the bid-evaluation criteria.  If 

they fell outside these criteria then it is clear that the BTC acted beyond its 

powers, and thus unlawfully.  And if any one of the considerations was taken 

into account when it should not have been, then that is sufficient to vitiate the 

decision"91 (our emphasis). 

7.23 The Supreme Court of Appeal emphasised that "in assessing the lawfulness of the 

tender process a court must consider only whether the bids have been properly 

evaluated against the tender criteria.  Other considerations are not relevant."92 

7.24 Regarding evaluation criteria, Lewis JA reiterated that "[a]nother [requirement] is 

that a tender should speak for itself.  Its real import may not be tucked away, apart 

                                                
89 Id at paras 20 and 22. 
90 Westinghouse Electric Belgium SA v Eskom Holdings (SOC) Ltd and Another 2016 (3) SA 1 (SCA) 
("Westinghouse"). 
91 Id at para 34. 
92 Id at para 37. 
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from its terms."93  This is because "(t)he purpose of a tender is not to reward 

bidders who are clever enough to decipher unclear directions.  It is to elicit the best 

solution through a process that is fair, equitable, transparent, cost-effective and 

competitive."94 

7.25 The Supreme Court of Appeal went on to find that –  

"The tender invitation, which sets out the evaluation criteria, together with the 

constitutional and legislative procurement provisions, constitutes the legally 

binding framework within which tenders have to be submitted, evaluated and 

awarded.  There is no room for departure from these provisions".95 

7.26 On the facts of the case, Lewis JA was of the view that "[t]he very fact that the 

[decision-maker] resorted to strategic considerations without making these known 

to either [the unsuccessful bidder] or [the successful bidder], and without making 

them part of the bid-evaluation criteria, appears to me to be fundamentally unfair."96  

Lewis JA also concluded that the organ of state acted unlawfully in basing its 

decision to award the tender on strategic considerations that had not formed part 

of the published bid criteria.97  This is because the reliance on the strategic 

considerations led to double-counting,98 the taking into account of irrelevant (ie 

unpublished) criteria99 and a failure to allow bidders to put forward relevant 

information.100  Thus: 

"[W]hen the [decision-maker] took into account each of the strategic 

considerations, and the consideration of the float, and thus decided to award 

the tender to [the successful bidder], it made the decision unlawfully in terms 

of section 6(2)(e)(iii) of PAJA.  And the failure, if these reasons were decisive, 

to refer them to the bidders and give them the opportunity to clarify their bids, 

or to reopen the process and amend the tender criteria to include the factors, 

made the whole process irrational and unlawful.  The award must thus be set 

aside."101 

                                                
93 Id at para 39, citing Premier, Free State and Others v Firechem Free State (Pty) Ltd 2000 (4) SA 
413 (SCA) at para 30. 
94 Id at para 41, citing AllPay Consolidated Investment Holdings (Pty) Ltd and Others v Chief 
Executive Officer, South African Social Security Agency, and Others 2014 (1) SA 604 (CC) at 
para 92. 
95 Id at para 43; see also para 50. 
96 Id at para 47. 
97 Id at para 65. 
98 Id at paras 51, 52 and 57. 
99 Id at paras 52, 53, 54 and 58. 
100 Id at para 54. 
101 Id at para 65. 
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8 WERE THE AWARDS OF THE SAMPLED CONTRACTS PROPERLY MADE? 

8.1 Terminology 

8.1.1 In our consultations and exchanges of email correspondence, reference was 

made to the Municipality having awarded the sampled tenders on the basis of 

"local content". 

8.1.2 That term is used in the PPPFA to denote goods that are produced in South 

Africa, as distinguished from goods that are imported from foreign shores.  It is 

our understanding that that the aim of the Procurement Strategy was not to grant 

preference to goods manufactured in South Africa.  Rather, the aim was to grant 

preference to suppliers and service providers located within the geographical 

bounds of the Municipality.  Thus, for example, the Municipality distinguished 

between service providers located in Knysna and service providers located in 

George and Cape Town. 

8.1.3 To avoid confusion, we shall therefore refer to the aim to the Procurement 

Strategy as being the prioritisation of "local presence" in procurement decisions. 

8.2 The applicable tender documentation did not indicate "local presence" as an 

evaluation and adjudication criterion 

8.2.1 We are instructed that the Municipality considered including local presence as 

a functionality criterion.  However, it declined to do so as this might have 

reduced the competitiveness of the procurement process. 

8.2.2 The documentation issued in relation to each of the sampled tenders comprised 

inter alia a tender invitation, general information, particular specifications and a 

preference points claim form.  Not one of those documents indicated that bids 

would be evaluated on the basis of, and preference awarded for, local presence. 

8.2.3 The Procurement Strategy, the Finance Committee's recommendation in 

relation to that strategy and the 2011 Strategy Report were not included in the 

tender documentation and were not made available to prospective bidders.  To 

the extent that those instruments indicated that local presence would constitute 

an evaluation criterion, that knowledge would not have been transmitted to 

prospective bidders. 

8.2.4 In all instances, the tender invitation indicates that "bids are subject to the … 

Council Preferential Procurement Strategy adopted in terms of Section 2 of the 
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[PPPFA]".  The tender data / specifications for all of the tenders indicate that the 

Council recently adopted the Procurement Strategy, which may or will "be 

applied for the reason of objectivity".  However, prospective bidders were never 

issued with documentation indicating the content of the Procurement Strategy.  

We have received no instructions that the content was otherwise communicated 

to them (for example, at a compulsory briefing session or via the Municipality's 

website).  As is evident from the Westinghouse case discussed above, mere 

reference by an organ of state to its strategic concerns does not suffice if bidders 

are not made aware of the content of that strategy. 

8.2.5 A municipality may not procure goods and services other than in accordance 

with its SCM policy.102  Accordingly, to the extent that a municipality has a policy 

regarding "categories of preference" as allowed by section 217(2) of the 

Constitution and a "preferential procurement policy" within the meaning of the 

PPPFA, a service provider could reasonably expect to find such a policy within, 

or as a component of, a municipality's SCM policy.  The 2013 SCM Policy, 

however, contains no reference to bidders being awarded preference on the 

basis of local presence.  Rather, the SCM Policy indicates that the Municipality's 

preferential procurement policy will be implemented by means of the preference 

points system contained in the Preferential Procurement Regulations,103 the 

unbundling of larger projects and the support of the "Proudly SA Campaign".104 

8.2.6 In our view, a reference to the Council's preferential procurement strategy would 

have done no more than direct bidders to the 2013 SCM Policy.  That policy 

contains no reference to bids being evaluated on the basis of local presence.  

"Local presence" was therefore not part of the published evaluation and 

adjudication criteria in relation to the bids under consideration. 

8.2.7 We are therefore of the view that local presence was not stipulated as an 

evaluation criterion and that reliance thereon by the Municipality was unlawful, 

as was the case in Westinghouse.  This is bolstered by the fact that the 2013 

SCM Policy is clear that all evaluation and adjudication criteria – whether 

"specific goals" in terms of the Preferential Procurement Regulations or 

otherwise – must be set out in the tender documentation.  For similar reasons, 

we are of the view that the Municipality's reliance on such a criterion was unfair 

                                                
102 Total Computer Services above n 82 at para 23; regulation 2(3) of the SCM Regulations. 
103 Clauses 21(b), 27(2)(f) and 28(1)(a)(ii). 
104 The tenders under consideration do not appear to have been awarded pursuant to the "Proudly 
SA Campaign".  We therefore do not consider it necessary to engage any further with that campaign 
in this opinion. 
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to bidders. 

8.3 The Procurement Strategy did not inform bidders that "local presence" was an 

evaluation or adjudication criterion 

8.3.1 The conclusions reached in paragraph 8.2.7 above are premised on the 

Procurement Strategy not having been communicated, or made available, to 

prospective bidders.  We are, however, of the view that even if the Procurement 

Strategy, the Finance Committee's recommendation in relation to that strategy 

and the 2011 Strategy Report had been communicated or made available, the 

use of local content as an evaluation criterion would still not have been lawful 

or fair. 

8.3.2 Nowhere do any of those documents –  

8.3.2.1 indicate that they are applicable to procurement processes; 

8.3.2.2 amend or override the 2013 SCM Policy; 

8.3.2.3 stipulate that bids may or will be evaluated based on "local presence"; or 

8.3.2.4 indicate the information that bidders must provide in order for "local 

presence" to be measured and evaluated. 

8.3.3 The Director: Finance appears to have recommended that the targets adopted 

by the Municipality to give effect to the Procurement Strategy be "aligned with 

that of the procurement recognition levels" contained in the Preferential 

Procurement Regulations.  We assume that this means that the Municipality 

should implement its preferential procurement policy by awarding points for 

BBBEE and price in accordance with those regulations. 

8.3.4 In any event, the Council adopted the Procurement Strategy "with the exception 

of the targets" and subject to the provisos that the Municipality would adopt 

targets, a procurement plan and a revised "Supply Chain Management Policy 

and Strategy" in due course.  As already indicated, the 2013 SCM Policy that 

was adopted after the Council resolved to adopt the Procurement Strategy 

makes no mention of local presence as an evaluation criterion. 

8.3.5 All indications are that the Procurement Strategy was a preliminary framework, 

which set the tone for more detailed policy decisions to come.  There is nothing 

in that strategy that empowered the Municipality to make procurement decisions 
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on the basis of local presence, let alone advised prospective bidders that their 

submissions would be evaluated and adjudicated on the basis of such a 

criterion.  Put differently, the binding legal framework governing the tenders in 

issue did not empower the Municipality to evaluate and adjudicate bids on the 

basis of local presence, nor did it inform bidders that such a criterion would be 

applicable.  It certainly did not inform bidders of the information required from 

them in order to assess their local presence. 

8.3.6 For these additional reasons we are of the view that the Municipality's reliance 

on "local presence" as an evaluation and adjudication criterion was unlawful and 

unfair, as was the case in Westinghouse. 

8.4 The tender documentation indicated that bids would be awarded to the bidder with 

the highest number of preference points 

8.4.1 In terms of section 2(1)(f) of the PPPFA, it is permissible, under certain 

circumstances, for an organ of state to conclude a contract with a tenderer other 

than the bidder who scored the highest number of preference points. 

8.4.2 However, the tender documents in relation to each of the tenders appears to 

have narrowed this discretion.  The preference points claim form that was issued 

in each instance indicates that either the 80/20 or the 90/10 preference-points 

system is applicable, that preference points will only be awarded for price and 

for BBBEE status level of contribution and, most importantly, that "[t]he bidder 

obtaining the highest number of total points will be awarded the contract" (our 

emphasis).  The tender documentation is therefore express that the only 

non-price factor that will justify preferring one bidder over another is that bidder's 

black economic empowerment score.  For this reason, it is questionable 

whether it was competent for the Municipality to award preference to bidders on 

the basis of their local presence. 

8.4.3 Both the Cleansing Materials Tender and the Plumbing Material Tender provide 

that "[i]n addition to points for price and BBBEE scores may be done on an 

equitable basis."  It is not clear what this means, particularly in the light of the 

fact that, in all instances, the Municipality was bound by the Constitution to 

procure goods and services in accordance with an equitable system.  To the 

extent that this provision purports to empower the Municipality with an 

open-ended discretion to evaluate and adjudicate bids on the basis of criteria 

that have not been published, it is inconsistent with the 2013 SCM Policy and, 
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in the light of the Westinghouse case, of dubious validity. 

8.4.4 The ISDF Tender, the Prepaid Meters Tender and the Tyres Tender all indicate 

that "[t]he lowest or any bid will not necessarily be accepted, and the Knysna 

Municipality reserves the right to accept the whole or any portion of a bid."  This 

appears to contradict the other components of the tender documentation 

directly, which indicate that the tenders in issue will be awarded to the bidder 

who scores the highest number of preference points. 

8.4.5 In any event, such a stipulation cannot reserve for an organ of state a boundless 

discretion to refuse any bid.  As the Constitutional Court recently explained, 

such a discretion (not to award to the bidder with the highest points) may only 

be exercised if objective criteria in terms of section 2(1)(f) of the PPPFA 

obtain.105  It is, in our view, doubtful that the local presence requirement meets 

the standard of objectivity set out in the Toll Collect case: the Procurement 

Strategy and the supporting documents do not set out an "explicable and clear" 

basis for evaluating and adjudicating bids, and tenderers were never informed 

of the information required in order to assess local presence eg number of 

Knysna residents employed, sourcing of materials from within the Municipality, 

location of commercial headquarters on which rates and levies are paid to the 

Municipality etc.  Bidders were not, for example, afforded the opportunity to 

indicate the extent of their contribution to the economy of Knysna (irrespective 

of their stated business addresses).106  To the extent that the BEC and the BAC 

sought to glean local-presence information from the bids submitted, such 

conduct would fall foul of the standard set in the Total Computer Systems case 

discussed in paragraph 7.16 above. 

8.4.6 And as the Supreme Court of Appeal indicated, an organ of state cannot harbour 

secret or obscure evaluation and adjudication criteria – that would undermine 

the purpose of a competitive bidding process.107 

8.4.7 To the extent that the tender documentation empowered the Municipality to 

confer preference on bidders for reasons other than price and black economic 

empowerment – and it does not appear to us that the documentation did so – 

we remain of the view that the documentation did not empower the Municipality 

to evaluate and adjudicate bids based on local presence.  To the extent that the 

                                                
105 Trencon Construction (Pty) Ltd v Industrial Development Corporation of South Africa Ltd and 
Another 2015 (5) SA 245 (CC) at para 65. 
106 Compare Westinghouse above n 90 at para 54. 
107 See the discussion of Westinghouse above n 90 in paras 7.24 and 7.25 above. 
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BAC awarded contracts on that basis, it acted unlawfully and unfairly. 

8.5 The Municipality relied on a Treasury Guideline that did not apply 

8.5.1 We are instructed that, in implementing the Procurement Strategy, the 

Municipality relied on the National Treasury's Supply Chain Management Guide 

for Accounting Officers / Authorities dated February 2004 ("the 2004 Guide").  

In particular, reliance was placed on paragraph 3.3 of the 2004 Guide, which 

provides that, in relation to the implementation of the 80/20 preference points 

system, an organ of state may pay a premium of up to 25% in order to achieve 

"broader policy goals through the SCM process".  A similar premium of up to 

11.11% is payable in relation to the implementation of the 90/10 

preference-points system 

8.5.2 Whatever the import of paragraph 3.3 may be, the 2004 Guide is applicable to 

institutions bound by the Public Finance Management Act, No 1 of 1999.  That 

is, it is applicable to organs of state in the national and provincial spheres of 

government. 

8.5.3 A different instrument was published in relation to the MFMA.  In October 2005, 

the National Treasury published the Supply Chain Management Guide for 

Accounting Officers of Municipalities and Municipal Entities ("the 2005 Guide").  

The 2005 Guide contains no equivalent to paragraph 3.3 of the 2004 Guide, and 

contains no stipulation that a municipality may pay a premium outside of the 

preference points system in order to achieve specific goals in terms of 

section 2(1)(d) of the PPPFA, to implement objective criteria in terms of section 

2(1)(f) of the same Act or to give effect to a preferential procurement policy in 

terms of section 217(2) of the Constitution. 

8.5.4 To the extent that the Municipality relied on the 2004 Guide to give effect to the 

Procurement Strategy and to award the tenders in issue, we are of the view that 

it was materially influenced by an error of law and/or took into account irrelevant 

considerations.  In either instance, the resultant decisions are irregular and 

liable to be set aside on review. 

8.5.5 The Municipal Manager has indicated that the Municipality was entitled to rely 

on the 2004 Guide because that instrument, in its own terms, is intended to 

regulate the "Supply Chain Management (SCM) function across government" 
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(emphasis in original), which includes municipal government.108  We disagree. 

8.5.6 Parliament in its legislative wisdom has seen fit to create different regimes for 

the regulation of national and provincial financial affairs, on the one hand, and 

municipal financial affairs, on the other.  Hence the PFMA and the MFMA.  The 

National Treasury has followed suit, by issuing the 2004 Guide for national and 

provincial organs of state and the 2005 Guide for municipalities and municipal 

entities.  Had it been intended for the thresholds contained in the 2004 Guide to 

be applicable to municipalities, express reference to those thresholds would 

have been contained in the 2005 Guide.  There is no such reference.  We are, 

furthermore, aware of no instrument that extends the application of the 2004 

Guide. 

8.6 "Local Presence" was inconsistently applied 

8.6.1 Even if it is accepted that the Municipality was empowered to evaluate and 

adjudicate tenders based on local presence, that bidders were appropriately 

informed and told which information to provide and that the Municipality was 

entitled to implement the Procurement Strategy in accordance with the 2004 

Guide, some of the awards in issue remain of questionable regularity. 

8.6.2 Accepting the assumptions in the preceding paragraph, the ISDF Tender and 

the Cleansing Materials Tender were properly awarded ie local presence was 

an evaluation and adjudication criterion and the evaluation occurred in 

accordance with the PPPFA and the Preferential Procurement Regulations, with 

no more than the designated 25%- or 11.11%-premium being paid depending 

on the value of the contract.  In relation to the Prepaid Meters Tender, it also 

appears that, to the extent that local presence was a consideration, it was 

applied within the framework set out in the preceding paragraph.  The other 

tenders are a different matter. 

8.6.3 Regarding the Plumbing Material Tender: portions of the tender were awarded 

without any regard for the premium that the Municipality would pay as a result 

of granting preference for local presence, notwithstanding the provisions of the 

2004 Guide;109 portions of the tender were awarded to Knysna-based suppliers 

even though they neither submitted the lowest price nor obtained the highest 

number of preference points, notwithstanding the fact that the tender 

                                                
108 See para 13 of his submissions. 
109 Eg Schedule 1, Schedule 5. 
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documentation explicitly indicates that the computation of preference points in 

accordance with the PPPFA would form the basis of the evaluation of bids;110 

portions of the tender were awarded to Knysna-based suppliers who had failed 

to submit the necessary tax documentation;111 and portions of the tender were 

awarded to Knysna-based suppliers who had already been eliminated for 

non-compliance with technical requirements.112 

8.6.4 Regarding the Tyres Tender, portions of the contract appear to have been 

awarded solely on the basis of local presence, irrespective of the preference 

points bidders were awarded.113  For example, Speedy Knysna was awarded a 

portion of the tender in relation to Item J, notwithstanding the fact that it scored 

negative 30.35 preference points and submitted a bid that was 150% more 

expensive than the submission of the bidder with the lowest price and the 

highest preference points.  The record of the BAC's decision indicates that the 

portion of the tender in relation to Items J – M was awarded solely on the basis 

of local presence and without any consideration of the premium paid by the 

Municipality as a result of preferring Knysna-based suppliers.  A portion of Item 

K was awarded to Tyres & Treads Knysna, notwithstanding the fact that its bid 

was 40% more expensive than the bid of the other Knysna-based supplier.  This 

flies in the face of the Municipality's stated approach to evaluating local 

presence in the context of awarding contracts. 

8.6.5 For these additional reasons, we are of the view that the Plumbing Material 

Tender and the Tyres Tender were awarded inconsistently with the PPPFA, 

other than in accordance with the Municipality's stated preferential procurement 

policy, and therefore irregularly. 

                                                
110 Eg Schedule 1, Schedule 5. 
111 Eg Schedule 6.  We are advised that no work was ever allocated to such a bidder (even though 
it had been awarded the tender) because the necessary tax documentation was never submitted.  
We are, however, of the view that this is irrelevant.  Regulation 14 of the Preferential Procurement 
Regulations is clear: "No tender may be awarded to any person whose tax matters have not been 
declared by the South African Revenue Service to be in order."  It was, in addition, a peremptory 
requirement of the tender for bidders to submit "an original or a certified copy of a valid Tax Clearance 
Certificate issued by the South African Revenue Services" (emphasis in original).  It is therefore our 
view that it was not open to the Municipality to award the tender in the absence of documentary proof 
that the bidder's tax affairs were in order.  See Dr JS Moroka Municipality and Others v Betram (Pty) 
Ltd and Another [2014] 1 All SA 545 (SCA) at paras 10 – 18, especially at para 16. 
112 Eg Schedule 6. 
113 We are instructed that a preference-points analysis was undertaken in relation to the various 
portions of the bid.  In our view, this only makes the failure to account for preference points in 
awarding the portions of the tender that much more serious: having undertaken the analysis required 
by the PPPFA, the Municipality ignored that analysis and made awards solely on the basis of local 
presence and irrespective of the premium payable. 
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8.7 Additional concerns 

8.7.1 In the course of preparing this opinion, we have identified several possible 

irregularities that are unrelated to the use of "local presence" as an evaluation 

and adjudication criterion.  For example: 

8.7.1.1 In relation to the Cleansing Materials Tender, it seems that the BEC took into 

account the need to reduce the Municipality's "carbon footprint by bringing 

our suppliers closer".  It is not clear that this was ever established as an 

applicable evaluation or adjudication criterion.114 

8.7.1.2 In relation to the Prepaid Meters Tender, it seems that the BEC took into 

account certain concerns relating to the technology relied on by the bidder 

who submitted the cheapest bid and acquired the highest number of 

preference points (at least in relation to the three-phase prepaid meters).  

However, all indications are that the bidder complied with the Municipality's 

technical requirements, else it would have been eliminated at an earlier stage 

of the procurement process.  It is not clear that these additional technology 

concerns voiced by municipal officials were established as applicable 

evaluation or adjudication criteria.115 

8.7.1.3 In relation to the Plumbing Material Tender, it is not apparent that the tender 

documentation provided for the splitting of Schedules between various 

bidders, or that the manner in which the Municipality apportioned certain of 

the Schedules was consistent with the regulatory and policy framework.116  

Portions of the same tender were awarded to bidders who had not submitted 

the requisite information regarding their tax affairs or who had been 

eliminated for having failed to submit acceptable tenders. 

8.7.1.4 In relation to the Tyres Tender, certain factors appear to have been double-

counted in the evaluation process (eg maintenance of a Microsoft Excel 

spreadsheet and compliance with tender specifications).117  The service 

portions of the tender appear to have been awarded as a result of the bidder 

having already been awarded the tyre-supply portions of the tender, when 

the tender documentation provided no indication that the portions would be 

                                                
114 Westinghouse above n 90 at paras 34 and 54. 
115 Id. 
116 Compare Mogale City v Fidelity Security Services (Pty) Ltd and Others 2015 (5) SA 590 (SCA) 
("Mogale City") at paras 14 and 21. 
117 Westinghouse above n 90 at paras 51, 52 and 57. 
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thus linked.118  It is not apparent that the Municipality's apportionment of 

certain items was consistent with the regulatory and policy framework or the 

tender documentation.119 

8.7.2 However, our present brief is very specific, and limited to consideration of the 

Municipality's use of "local presence" as an evaluation and adjudication 

criterion.  Accordingly, we have not investigated or paid further consideration to 

the concerns raised in the preceding paragraph. 

8.8 The Venter Opinion 

8.8.1 Adv Venter was of the opinion that "the [Auditor-General's] technical finding in 

relation to this matter cannot be accepted and will not stand if tested in a court 

of law".120  We disagree. 

8.8.2 We agree that, in terms of the Constitution, one of the Municipality's objects is 

to promote social and economic development.121 

8.8.3 We disagree that the implementation of the Procurement Strategy in relation to 

the tenders was in accordance with section 217 of the Constitution122 and we 

disagree that the Municipality administered the tenders and implemented the 

Procurement Strategy in accordance with the PPPFA.123 

8.8.3.1 For the reasons set out in paragraphs 8.2 and 8.3 above, it is not the case 

that "[t]he tenders that were advertised clearly indicated that the relevant 

premiums will apply."124  Not even the Procurement Strategy, the Finance 

Committee's recommendation or the 2011 Strategy Report contain any 

reference to the premiums set out in the 2004 Guide.  And as we have set 

out above, it does not appear that these documents were made available to 

the bidders. 

8.8.3.2 For the reasons set out in paragraph 8.6, it is not the case that the 

Procurement Strategy was "consistently applied".125  In some instances, the 

premiums paid by the Municipality were not considered at all, no 

                                                
118 Compare Westinghouse above n 90 at paras 51 – 53. 
119 Mogale City above n 116. 
120 Venter Opinion at para 18. 
121 Section 152(1)(c) of the Constitution; Venter Opinion at para 11. 
122 Venter Opinion at para 12. 
123 Id at para 18(ii). 
124 Id. 
125 Id. 
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preference-points analysis was undertaken and contracts were awarded 

solely on the basis of local presence. 

8.8.3.3 We doubt that "[v]alue for money is present and the municipality accepted 

the premiums identified".126  For example, in relation to portions of the 

Plumbing Material Tender, and in relation to the whole of the Tyres Tender, 

it seems that the BEC and the BAC gave no consideration at all to the 

premium that would be paid by the Municipality in the event of not awarding 

the contracts in issue to the bidder who submitted the lowest bid and/or 

obtained the highest number of preference points.  A portion of the Tyres 

Tender (Item J) was awarded to a bidder (Speedy Knysna) whose bid was 

150% more expensive than the lowest bid, while another portion (Item K) 

was awarded to a Knysna supplier (Tyres & Treads Knysna) whose bid was 

40% more expensive than bid of the other Knysna supplier. 

8.8.3.4 A portion of the Plumbing Material Tender was awarded to a bidder who had 

already been eliminated (ie to a bidder who had failed to submit an 

"acceptable tender" as defined in section 1 of the PPPFA).  A portion of the 

same tender was awarded to a bidder who had not submitted the necessary 

documentation to show that its tax affairs had been "declared by the South 

African Revenue Service to be in order" as required by regulation 14 of the 

Preferential Procurement Regulations and the relevant tender 

documentation. 

8.8.3.5 For the reasons set out in paragraph 8.4.5 above, it is doubtful that the "local 

presence" criterion met the standard of objectivity required by section 2(1)(f) 

of the PPPFA. 

8.8.4 The Venter Opinion confuses the PPPFA's regulation of "local content" with the 

Municipality's efforts to ensure economic development within its area of 

jurisdiction.  As discussed in paragraph 8.1 above, the Preferential Procurement 

Regulations define "local content" as relating to South African-based 

manufacturing and the regulatory regime flowing from regulation 9 is aimed at 

supporting South African manufacturers and encouraging procurement from 

domestic rather than foreign producers.  Regulation 9 was not intended to be 

the mechanism through which local authorities discharge their constitutional 

obligation to develop municipal economies. 

                                                
126 Id. 
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8.8.5 It is accurate that, with the introduction of the Preferential Procurement 

Regulations in 2011, the Municipality was no longer able to grant preference on 

the basis of "local presence" by means of the 80/20 or the 90/10 preference 

point system.  This is because preference can be awarded only for price or for 

BBBEE status levels.  However, that in no way inhibits an organ of state such 

as the Municipality from introducing "local presence" as an evaluation and 

adjudication criterion in accordance with section 2(1)(f) of the PPPFA.  It is even 

arguable that "local presence" could be incorporated within a functionality 

evaluation in terms of regulation 4. 

8.8.6 There is therefore little basis for the contention that the manner in which the 

Preferential Procurement Regulations regulate "local content" is "inconsistent 

with the Constitutional mandate of the Municipality as per section 151 of the 

Constitution" or the "Municipal Constitutional mandate to promote local 

economic development".127  For similar reasons, we disagree that "[t]he fact that 

the [National Treasury] did not provide directives for local content [under the 

PPPFA] for non-designated sectors hinders the Municipality in the execution of 

its Constitutional mandate and makes that specific Regulation inoperable".128 

8.8.7 We are therefore constrained to disagree with Adv Venter that the Municipality's 

application of "local presence" to the evaluation and adjudication of the tenders 

was compliant with the Constitution, the MFMA, the PPPFA or the applicable 

SCM Policy. 

8.8.8 We note that Adv Venter had recourse to documents of which we have not had 

                                                
127 Venter Opinion at para 15. 
128 This is not, with respect, how the consequences of illegality operate: an administrative act (such 
as subordinate rule-making) exists and has effect until set aside by a competent court.  Duly 
promulgated regulations cannot be deemed "inoperable" and ignored by organs of state.  That is 
simply not how the rule of law works.  See Oudekraal Estates (Pty) Ltd v City of Cape Town and 
Others 2004 (6) SA ("Oudekraal") at para 26 and MEC for Health, Eastern Cape and Another v 
Kirland Investments (Pty) Ltd t/a Eye and Lazer Institute 2014 (3) SA 481(CC) ("Kirland") at paras 
65 – 66.  If this were not the case, the proper functioning of the modern state would be greatly 
compromised.  See Oudekraal at para 26; and, for instance, South African Broadcasting Corporation 
SOC Ltd and Others v Democratic Alliance and Others 2016 (2) SA 522 at para 45.  The ostensible 
reliance on the Sizabonke Civils case is, with respect, misguided.  This case concerned, inter alia, a 
challenge to the validity of regulations 8(2) – 8(7) of the Preferential Procurement Regulations, 2001 
on the basis that these regulations were ultra vires the PPPFA.  It does certainly not illustrate that 
impugned regulations can simply be deemed "inoperable" and ignored.  In fact, it illustrates precisely 
the opposite.  In this case it was submitted that "if there is a conflict between the impugned 
regulations and [the PPPFA], one must simply apply the provisions of the Act, and ignore the 
impugned regulations" (para 29).  The Court rejected this submission, holding that a judicial 
declaration of invalidity of the regulations was required (para 30).  In addition, the case had nothing 
at all to do with section 151 of the Constitution or "the Municipal Constitutional mandate to promote 
local economic development", and is therefore no authority for the view that Preferential Procurement 
Regulations are inconsistent with those provisions of the Constitution. 
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sight.  For example, reference is made to the "Municipal SCM Policy, which was 

adopted by the Council in December 2011"129 and to the "PPPFA Policy 

(erstwhile strategy)".130  The SCM policy we have considered was approved in 

May 2013 and the Procurement Strategy to which we have referred does not 

seem to have been reformulated as a policy. 

8.9 The Hiemstra Opinion 

8.9.1 Adv Hiemstra SC concluded that, because the applicable supply chain 

management policy of the Municipality did not incorporate a provision giving 

effect to regulations 49 and 50 of the Municipal SCM Regulations, would-be 

objectors were not entitled to object to or complain about the award of the ISDF 

Tender as contemplated in those regulations.131 

8.9.2 Adv Hiemstra SC's opinion and conclusion are not relevant for present purposes 

as they do not engage with the Municipality's implementation of the 

Procurement Strategy or its reliance on local presence as an evaluation 

criterion. 

8.10 Conclusion 

For the reasons set out above, it is our view that the tender awards we have 

reviewed were irregular and inconsistent with the Constitution, the MFMA, the 

PPPFA, the 2013 SCM Policy and the associated regulatory framework.  That is 

not to say that it would be impermissible for the Municipality to evaluate and 

adjudicate tenders based on inter alia local presence.  However, in order to do so, 

the Municipality would have to make that criterion clear in the published tender 

documentation, as well as the documentary / information requirements with which 

bidders would need to comply in order to have their local presence objectively 

assessed. 

9 DID THE MUNICIPALITY INCUR IRREGULAR EXPENDITURE IN RELATION TO 

THE SAMPLED CONTRACTS? 

9.1 The object of the MFMA is to "secure sound and sustainable management of the 

fiscal and financial affairs of municipalities".132  It does this by prescribing standards 

and requirements for "transparency, accountability and appropriate lines of 

                                                
129 Venter Opinion at para 13. 
130 Id at para 12. 
131 See paras 9 and 10 of the Hiemstra Opinion. 
132 Section 2 of the MFMA. 
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responsibility" and "the handling of financial problems in municipalities".133 

9.2 In regulating the budget process, the MFMA makes provision for three categories 

of improper expenditure.  First, "unauthorised" expenditure, which is expenditure 

that is not in accordance with a duly approved appropriation (ie an approved budget 

or a vote within an approved budget) or allocation.134  Second, "fruitless and 

wasteful" expenditure, which is expenditure in vain that "would have been avoided 

had reasonable care been exercised".135  Third, "irregular" expenditure, with which 

we are presently concerned. 

9.3 Irregular expenditure136 can occur in one of four ways: 

9.3.1 expenditure that is not in accordance with the MFMA (or the regulations 

promulgated thereunder) and that has not been condoned by the National 

Treasury in terms of section 170 of the MFMA; 

9.3.2 expenditure that is not in accordance with the Systems Act and that has not 

been condoned in terms of that Act; 

9.3.3 expenditure that is not in accordance with the Remuneration of Public Office 

Bearers Act;137 or 

9.3.4 expenditure that is not in accordance with "a requirement of the supply chain 

management policy of the municipality … or any of the municipality's by-laws 

giving effect to such policy, and which has not been condoned in terms of such 

policy or by-law", 

but does not include anything that constitutes "unauthorised" expenditure. 

9.4 For the reasons set out in the previous section, we are of the view that the award 

of the tenders was not in accordance with the 2013 SCM Policy because the tender 

documentation did not properly specify "local presence" as an applicable 

evaluation and adjudication criterion (in contravention of clause 21(b) of the 2013 

SCM Policy) and because the tenders were not always evaluated and adjudicated 

in accordance with the preference-points system prescribed by the PPPFA and the 

Preferential Procurement Regulations (in contravention of clause 28(1) of the 2013 

                                                
133 Id section 2(a) and (e). 
134 Id sections 1, 11(3) and 15. 
135 Id section 1. 
136 See section 1 of the MFMA. 
137 No 20 of 1998. 
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SCM Policy). 

9.5 The 2013 SCM Policy does not confer on the Municipality the power to condone 

these instances of non-compliance.  It does no more than empower the Municipal 

Manager to "ratify any minor breaches of the procurement processes by an official 

or committee acting in terms of delegated powers or duties which are purely of a 

technical nature."138  The irregularities we have identified were material rather than 

minor in that they proved decisive in the award of the contracts and allowed the 

BEC and the BAC to take into account considerations that they should not have, 

which has the effect of rendering the decisions susceptible to review. 

9.6 Furthermore, it is the National Treasury's view that "the accounting officer may only 

ratify a breach of process, and not the irregular expenditure itself, which means 

that the 'irregular' expenditure will still remain irregular.  The responsibility to ratify 

the actual irregular expenditure vests with the Council and processes to deal with 

such matters are outlined in section 32(2) of the MFMA read together with 

Regulation 74 of the [the Municipal Budget and Reporting Regulations]" (emphasis 

in original).139  We are therefore of the view that the Municipality's non-compliance 

with the 2013 SCM Policy cannot be condoned so as to cure the irregularity in the 

expenditure flowing from the contracts. 

9.7 In contravening the 2013 SCM Policy, the Municipality failed to comply with 

section 111 of the MFMA, which obliges municipalities to implement their SCM 

policies in the procurement of goods and services.  Similarly, the Municipality failed 

to comply with regulation 2(3) of the Municipal SCM Regulations, which provides 

that a municipality may not "act otherwise than in accordance with its supply chain 

management policy when procuring goods or services". 

9.8 Because the tender documentation did not properly specify "local presence" as an 

applicable evaluation and adjudication criterion, the Municipality infringed 

regulation 21(b) of the Municipal SCM Regulations in awarding the tenders.  

Because the tenders were not always evaluated and adjudicated in accordance 

with the preference-points system prescribed by the PPPFA and the Preferential 

Procurement Regulations, the Municipality also infringed regulation 28(1)(a). 

9.9 To our knowledge, the National Treasury has not condoned the Municipality's 

failure to comply with the MFMA or the Municipal SCM Regulations.  As explained 

                                                
138 Clause 36(1)(b). 
139 MFMA Circular 68 of May 2013: Unauthorised, Irregular, Fruitless and Wasteful Expenditure, p 9. 
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in MFMA Circular 68 of 2013, "in terms of section 170 of the MFMA, only the 

National Treasury may condone non-compliance with a regulation issued in terms 

of the MFMA or a condition imposed by the Act itself.  The [M]unicipal Council 

therefore has no power in terms of the MFMA to condone any act of 

non-compliance in terms of the MFMA or any of its regulations.  The treatment of 

expenditure associated with the non-compliance [in terms of section 32 of the 

MFMA] is therefore the responsibility of the Council".140 

9.10 We are therefore of the view that on two counts – inconsistency with the applicable 

SCM policy and inconsistency with the MFMA's regulatory framework – the 

Municipality incurred irregular expenditure in relation to the tenders that were 

awarded pursuant to the flawed tender processes discussed above. 

9.11 The National Treasury has indicated that, under the MFMA, "a municipality … will 

only identify irregular expenditure when a payment is made, in other words, the 

recognition of irregular expenditure will be linked to a financial transaction.  If the 

possibility of irregular expenditure is determined prior to a payment being made, 

the transgression shall be regarded as a matter of non-compliance."141 

9.12 In our view, "irregular expenditure" refers to the total expenditure incurred by a 

municipality as a result of one of the acts described in paragraphs 9.3.1 – 9.3.4 

above.  In other words, where a municipality incurs irregular expenditure, the 

"expenditure" is not only that portion of the expenditure that the municipality could 

have avoided, had the expenditure not been "irregular".  Rather, the term denotes 

the entire expenditure flowing from the irregularity. 

9.13 We base this view on the fact that, as a general legal principle, where irrelevant 

reasons play a significant role in the outcome of a decision, the entire decision is 

vitiated, notwithstanding the fact that there may be some good reasons for the 

decision.142  In applying this principle, the Court in Westinghouse held that "[t]he 

taking of a decision for a reason that is assailable – one, in this case, that falls 

outside the parameters of the bid criteria – clearly vitiates the decision itself."143  By 

the same token, where "expenditure" is "irregular", the irregularity affects the entire 

expenditure, notwithstanding the fact that, had the municipality acted regularly, it 

would still have incurred a portion of the expenditure. 

                                                
140 Id p 8. 
141 Id p 5. 
142 Patel v Witbank Town Council 1931 TPD 284 at 290; Rustenburg Platinum Mines (Rustenburg 
Section) v Commission for Conciliation, Mediation and Arbitration 2007 (1) SA 576 (SCA) at para 34. 
143 Westinghouse above n 90 at para 46. 
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9.14 Furthermore, it is trite that a legislative provision must be interpreted with regard to 

its broader legislative context.144  In the current instance, this context is the MFMA. 

As will be explained below, the MFMA clearly contemplates that a municipality will 

only determine what portion of an irregular expenditure it will seek to recover once 

it has already determined that a particular expenditure falls within the statutory 

definition.  Hence it is only during the recoverability assessment that a municipality 

will consider what portion of the irregular expenditure could have been avoided, 

had the municipality acted regularly.  This plays no role in determining whether a 

particular expenditure is an "irregular expenditure". 

10 THE CONSEQUENCES OF HAVING INCURRED IRREGULAR EXPENDITURE 

10.1 Designation as "irregular" 

10.1.1 Section 32 of the MFMA regulates the manner in which irregular expenditure 

must be managed by a local authority.  The Municipal Manager "must promptly 

inform the mayor, the MEC for local government in the province and the 

Auditor-General, in writing, of (a) any … irregular … expenditure incurred by the 

municipality; (b) whether any person is responsible or under investigation for 

such … expenditure" and the recovery, rectification and prevention steps that 

have been taken.145 

10.1.2 The irregular expenditure must also be captured in a register, which contains 

certain minimum information prescribed by the National Treasury: 

"All municipalities need to do all they can to prevent prohibited 

expenditures.  The accounting officer also needs to make sure that the 

municipality has proper processes in place to record and manage 

prohibited expenditures, should they occur.  Therefore, as part of 

complying with section 62(1)(d) of the MFMA, the accounting officer (who 

may delegate the task to the chief financial officer) must set-up and 

maintain a Register of Unauthorised, Irregular, Fruitless and Wasteful 

Expenditures. 

Annexure A sets out the minimum information that should appear in such 

a Register.  Municipalities are free to add more detail should they deem 

this necessary.  The aim of the Register is also to serve as a tool for 

recording all unauthorised, irregular, fruitless and wasteful expenditures 

and for tracking progress in dealing with the consequences flowing from 

such expenditures until all the issues that gave rise to the expenditures are 

properly resolved in accordance with the legal framework."146 

                                                
144 See, for instance, Democratic Alliance v African National Congress and Another 2015 (2) SA 232 
(CC) at para 136. 
145 Id section 32(4). 
146 MFMA Circular 68 of May 2013 above n 139 at p 11. 



54 

 

10.1.3 The Municipal Manager or the Municipal Council must report any "irregular 

expenditure that constitute[s] a criminal offence" to the South African Police 

Service.147 

10.1.4 The Municipality must then determine whether the irregular expenditure should 

be recovered and whether political office-bearers and/or municipal officials 

should be disciplined as a result of the irregular expenditure having been 

incurred.  In the words of the National Treasury: 

"Once the Accounting Officer or Council becomes aware of any allegation 

of irregular expenditure, such allegation may be referred to the 

municipality's own Internal Audit Unit or any other appropriate investigative 

body for investigation, to determine whether or not grounds exist for a 

charge of financial misconduct to be laid against the official liable for the 

expenditure."148 

10.1.5 Furthermore: 

"All instances of irregular expenditure must be recovered from the liable 

official or political office-bearer, unless the expenditure is certified by the 

municipal council, after investigation by a council committee, as 

irrecoverable and is written off by the council.  In other words, the 

expenditure that is written off is therefore condoned."149 

10.1.6 Regarding the determination of whether irregular expenditure should be 

recovered –  

10.1.6.1 "any political office-bearer or official of a municipality who deliberately or 

negligently committed, made or authorised an irregular expenditure, is liable 

for that expenditure";150 and 

10.1.6.2 a municipality must recover irregular expenditure from the liable person 

unless the expenditure "is, after investigation by a council committee, 

certified by the council as irrecoverable and written off by the council".151 

10.1.7 Disciplinary and criminal proceedings instituted as a result of a municipality 

having incurred irregular expenditure are regulated by sections 171 and 173 of 

the MFMA and by the Financial Misconduct Regulations.152  These provisions 

are discussed in paragraph 10.5 below. 

                                                
147 Id section 32(6)(a) and (7). 
148 MFMA Circular 68 of 2013 above n 139 at p 8. 
149 Id p 10. 
150 Section 32(1)(c) of the MFMA. 
151 Id section 32(2)(b). 
152 Municipal Regulations on Financial Misconduct Procedures and Criminal Proceedings, published 
under Government Notice R430 in Government Gazette 37699 of 30 May 2014. 
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10.2 Investigation and certification 

10.2.1 The council committee153 investigating the recoverability of irregular expenditure 

must consider: 

"(a) the measures already taken to recover such expenditure; 

(b) the cost of the measures already taken to recover such expenditure; 

(c) the estimated cost and likely benefit of further measures that can be 

taken to recover such expenditure; and 

(d) submit a motivation explaining its recommendation to the municipal council 

for a final decision".154 

10.2.2 Furthermore, "[t]he municipal manager must provide all information required by 

the council committee referred to in sub-regulation (1), and any other 

information the council committee may require for the purpose of conducting a 

proper investigation."155 

10.2.3 The Department of Cooperative Governance and the National Treasury have 

explained the role of the MPAC as follows: 

"MPAC will undertake and manage similar functions and responsibilities 

for municipalities, as undertaken by the Standing Committee on Public 

Accounts in the national and provincial legislatures … In the case of any 

irregular expenditure or any fruitless and wasteful expenditure incurred by 

the municipalities or municipal entities, the MPAC will have the right to call 

upon the accounting officer of the municipality or the chairperson of the 

municipal entity’s board of directors to appear before it to provide 

information or clarity."156 

10.3 Should the irregular expenditure be certified as irrecoverable and written off by the 

Municipality? 

10.3.1 The first thing to determine is whether there was any fault (blameworthiness) in 

the process of the Municipality incurring the irregular expenditure.  This is 

because only political office-bearers or municipal officials "who deliberately or 

negligently committed, made or authorised an irregular expenditure" (our 

emphasis) may be held liable for that expenditure.157 

                                                
153 Section 166(2)(d) of the MFMA provides that a municipality's audit committee is an "independent 
advisory body" which must "carry out such investigations into the financial affairs of the municipality 
or the municipal entity as the council of the council of the municipality…may request". 
154 Regulation 74(1) of the Municipal Budget and Reporting Regulations, 2008, promulgated in terms 
of section 32(8) of the MFMA and published under General Notice 393 in Government Gazette 32141 
of 17 April 2009 ("the Budget Regulations"). 
155 Id regulation 74(2). 
156 Guideline for Establishment of Municipal Public Accounts Committees (MPAC), issued by the 
National Treasury and the Department of Cooperative Governance in August 2011, p 5. 
157 Section 32(1)(c) of the MFMA. 
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10.3.2 We are not aware of any political office-bearers or finance officials having been 

involved in the irregular expenditure in question.  To our knowledge, it was the 

BAC that decided to award the tenders in question and therefore the members 

thereof who can be said to have "committed, made or authorised" the irregular 

expenditure in question. 

10.3.3 Negligence, in essence, is the failure to observe the proper degree of diligence 

or the failure to take proper care.  A finding of negligence rests on two bases: 

"reasonable foreseeability and the reasonable preventability of damage".158 

10.3.4 In order to assess whether there was negligence on the part of municipal 

officials, a detailed factual investigation would need to be undertaken.  We set 

out below our prima facie views, based on the documents and instructions we 

have received to date. 

10.4 The liability of the members of the BAC 

10.4.1 In relation to the Plumbing Material Tender and the Tyres Tender, it is our view 

that the BAC was negligent in awarding the tenders (or at least portions thereof) 

in the manner it did, and was therefore negligent in allowing the Municipality to 

incur expenditure as a result of the contracts concluded pursuant to those 

tenders. 

10.4.2 This is because even if it is accepted that: (a) "local presence" was a valid 

evaluation and adjudication criterion; (b) bidders were requested to provide the 

relevant information in order to have their local presence assessed; and (c) the 

Municipality was empowered to implement the Procurement Strategy in 

accordance with the premium thresholds contained in the 2004 Guide, the 

decisions of the BAC were not in accordance with these prescripts: 

10.4.2.1 Portions of the Plumbing Material Tender159 were evaluated and adjudicated 

without an analysis of the local-presence premium payable.  In the light of 

the bids received, a reasonable and diligent official would have foreseen that 

awarding a contract on the basis of local presence would result in additional 

costs for the Municipality, and would have considered whether those costs 

were excessive (ie outside of acceptable thresholds).  Similarly, a reasonable 

and diligent official would have taken one of a range of available measures 

                                                
158 Jacobs and Another v Transnet Ltd t/a Metrorail and Another 2015 (1) SA 139 (SCA) at para 6. 
159 Schedules 1, 5 and 6. 
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to avoid the high costs eg awarding to only the cheapest of the Knysna-based 

service providers rather than awarding to all Knysna-based service providers 

(including the bidder who submitted the second most expensive bid).  The 

BAC officials took no such steps. 

10.4.2.2 Portions of the Plumbing Material Tender160 were awarded solely on the 

basis of "local presence", including to bidders who achieved the lowest 

number of preference points and bidders who had already been determined 

ineligible.  A reasonable and diligent official would have, at the very least, 

taken into consideration the requirements of the PPPFA and the Preferential 

Procurement Regulations by conducting a preference-points analysis and 

using that as a consideration in evaluating and adjudicating the bids.  Having 

undertaken that analysis, a reasonable and diligent official would have taken 

appropriate cost-control steps to the extent necessary, which steps the BAC 

failed to take.  In a similar vein, a reasonable and diligent official would not 

have awarded the tender to a bidder who had already been deemed 

technically ineligible to tender the required services. 

10.4.2.3 The Tyres Tender was evaluated and adjudicated without an analysis of the 

local-presence premium payable.  For the reasons set out in paragraph 

10.4.2.1, a reasonable and diligent official would not have acted thus. 

10.4.2.4 Portions of the Tyres Tender161 were awarded either solely or significantly on 

the basis of "local presence".  For the reasons set out in paragraph 10.4.2.2, 

a reasonable and diligent official would not have acted thus. 

10.4.3 It is more difficult to determine, even on a prima facie level, whether there was 

negligence in relation to the ISDF Tender and the Cleansing Materials Tender.  

This is because they were awarded in accordance with the interpretation of the 

Procurement Strategy set out in paragraph 10.4.1 above. 

10.4.4 It is similarly difficult to determine whether there was negligence in relation to 

the Prepaid Meters Tender.  This is because even though the record of the 

BAC's decision shows little engagement with issues of comparative pricing and 

costing concerns, it appears that the BAC was alive to the premium payable as 

a result of preferring Knysna-based suppliers and considered this when 

awarding the single-phase portion of the Prepaid Meters Tender to E4 Electrical.  

                                                
160 Schedules 1, 5 and 6. 
161 Items E – H and Items J – M. 
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However, it is not apparent whether the BAC agreed with the BEC that the 

tender should be evaluated based on the 80/20 system (in which case the 

premium threshold would have been 25%), or whether it was of the view that it 

fell to be evaluated on the 90/10 system (in which case the premium threshold 

would have been 11.11%).  The BAC considered the 2004 Guide's premium in 

relation to 90/10 tenders (ie 11.1%).  If it disagreed that the tender fell to be 

evaluated based on the 80/20 system, there is no evidence that it ever took the 

necessary corrective action.  Furthermore, the record of the BAC's decision 

does not contain any reasons for awarding the three-phase portion of the tender 

to the second-ranked bidder (who was 23 preference points behind the first-

ranked bidder). 

10.4.5 The negligence inquiry is often undertaken by asking three questions:162 

10.4.5.1 Would a reasonable person have foreseen the reasonable possibility of harm 

flowing from his conduct? 

10.4.5.2 Would a reasonable person have taken steps to guard against such harm 

arising? 

10.4.5.3 Did the person in question (ie the subject of the fault inquiry) fail to take such 

steps? 

10.4.6 In our view, there are, at the very least, indicia of negligence in relation to the 

award of the Prepaid Meters Tender, the ISDF Tender and the Cleansing 

Materials Tender: 

10.4.6.1 The 2013 SCM Policy and the MFMA's regulatory regime are clear that 

evaluation and adjudication criteria must be set out in the tender 

documentation.  For reasons already discussed, the tender documentation 

in relation to these three tenders – even if it is assumed that such 

documentation included the Procurement Strategy, the Director: Finance's 

report and the 2011 Strategy Report – did not specify that bids would be 

evaluated and adjudicated on the basis of "local presence", did not stipulate 

the information that bidders should provide in order for their local presence 

to be assessed and did not set out the role that local presence would play in 

the awarding of contracts.  A reasonable and diligent official would therefore 

have foreseen that utilising "local presence" as an evaluation criterion would 

                                                
162 Id, drawing on Kruger v Coetzee 1966 (2) SA 428 (A) at 430E. 
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result in non-compliance with the 2013 SCM Policy and the MFMA. 

10.4.6.2 A reasonable and diligent official would have taken steps to guard against 

such a consequence.  For example, the Municipality could have issued a 

communication to bidders clarifying the role that "local presence" would play 

and affording them an opportunity to provide the necessary information.  

Alternatively, if it was considered to be too late in the process to allow the 

submission of further information, the BAC could have evaluated and 

adjudicated the bids without recourse to "local presence". 

10.4.6.3 The members of the BAC did not take the reasonable steps referred to in the 

preceding paragraph. 

10.4.6.4 Furthermore, in relation to the Prepaid Meters Tenders, there are simply no 

reasons provided for the BAC's decision to award the three-phase portion to 

the second-ranked bidder.  That is not the conduct of a reasonable body of 

officials. 

10.4.7 In the light of the above, there are at least some indications that the BAC may 

have been negligent in the award of the tenders under consideration.  If this is 

so, the members thereof could be the officials liable for the Municipality's 

irregular expenditure in terms of section 32(1)(c) of the MFMA. 

10.4.8 The next stage of the inquiry is whether or not the Municipality should take steps 

to recover the irregular expenditure from the liable officials.  Some of the 

relevant factors are set out in regulation 74(1) of the Budget Regulations (see 

paragraph 10.2.1 above).  We deal with them below. 

10.4.9 To date, the Municipality has not undertaken any measures to recover the 

irregular expenditure flowing from the contracts, and has therefore incurred no 

costs pursuant to such recovery.163  That is an indication that the Municipality 

should take steps to effect recovery. 

10.4.10 In our view, the benefits to initiating recovery measures could be low, and the 

costs high.  That is a strong indication that the Municipality should certify the 

expenditure as irrecoverable. 

10.4.10.1 In relation to the majority of the contracts reviewed (the ISDF Tender, the 

Cleansing Materials Tender, the Prepaid Meters Tender, portions of the 

                                                
163 Regulation 74(1)(a) and (b) of the Budget Regulations. 
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Plumbing Tender and portions of the Tyres Tender), the tender was either 

awarded to the bidder who submitted the cheapest bid or the bidder who 

acquired the highest number of preference points, or the Municipality paid 

what it deemed to be a reasonable premium for a supplier who met the "local 

presence" requirement.  In most instances, therefore, the Municipality did not 

pay an unreasonable amount for the goods and services it procured, 

notwithstanding the BAC's failure to award the tenders in accordance with 

the 2013 SCM Policy and the MFMA. 

10.4.10.2 All of the contracts, presumably, remain extant and the Municipality is 

receiving the goods and services it procured in terms of those contracts.  Put 

differently, although the BAC failed to comply with the 2013 SCM Policy and 

the MFMA, that did not result in the Municipality failing to receive quid pro 

quo for its contractual payments.  There is nothing to indicate that the 

application of the "local presence" criterion resulted in poor performance from 

service providers.  The amounts identified by the Auditor-General and the 

total irregular expenditure incurred (paid out) by the Municipality to date are 

therefore far in excess of the loss actually suffered by the Municipality as a 

result of the officials' negligence. 

10.4.10.3 The process of recovering the expenditure from the BAC officials could be 

drawn out and costly.  The officials could oppose the recovery process, which 

could lead to protracted and expensive legal disputes. 

10.4.11 However, in relation to some of the tenders –portions of the Plumbing Material 

Tender and portions of the Tyres Tender – the Municipality paid rather a high 

premium for implementing the Procurement Strategy and utilising "local 

presence" as an evaluation and adjudication criterion.  In addition, portions of 

the Plumbing Material Tender were awarded to a bidder who had already been 

excluded for failing to submit an acceptable bid.  The negligence of the BAC 

officials in relation to these tenders is more acute. 

10.4.12 In such instances, the reasons for initiating a recovery process are stronger.  

This is a determination that the Municipality will have to make with due regard 

to the actual irregular expenditure incurred and the loss suffered by the 

Municipality as a result of the officials' negligence. 

10.4.13 There are other relevant factors: 

10.4.13.1 It seems that the BAC officials were acting in good faith and in the interests 
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of the Municipality.  This is a strong indication that the Municipality should 

certify the expenditure as irrecoverable, particularly when the negligence was 

not of the level referred to in paragraph 10.4.11 above. 

10.4.13.2 In the light of the officials' bona fides, the initiation of recovery proceedings 

may have a deleterious effect on morale amongst municipal employees: it 

could well be perceived that the officials are being punished for acting in 

accordance with municipal policy as it was understood at the time, and in 

order to facilitate local economic development.  This may, in turn, have a 

chilling effect on municipal employees, and introduce an undesirable degree 

of risk aversion.  This is an indication that that the Municipality should certify 

the expenditure as irrecoverable. 

10.4.13.3 In relation to portions of the Plumbing Material Tender and portions of the 

Tyres Tender, the contracts were awarded solely or predominantly as a result 

of the application of the "local presence" criterion.  This had a significant and 

adverse effect on the fairness, transparency and cost-effectiveness of the 

tendering process, resulting in procurement that is materially inconsistent 

with section 217 of the Constitution.  This is an indication that the Municipality 

should take steps to effect recovery of the associated expenditure. 

10.4.14 In summary, we are of the prima facie view that the irregular expenditure 

incurred in relation to the ISDF Tender, the Cleansing Materials Tender, the 

Prepaid Meters Tender, portions of the Plumbing Material Tender164 and 

portions of the Tyres Tender165 should be certified as irrecoverable because the 

costs (both financial and otherwise) of initiating and pursuing recovery outweigh 

the benefits.  However, in relation to portions of the Plumbing Material Tender166 

and portions of the Tyres Tender,167 there is a strong case for not writing the 

irregular expenditure off.  Once the actual irregular expenditure and the loss 

suffered by the Municipality as a result of the officials' negligence have been 

computed, steps should be taken to recover at least the latter from those 

officials.  Should the recovery process become drawn out and costly, the 

Council can always certify the expenditure as irrecoverable in due course, in 

accordance with regulation 74(1)(a) and (b) of the Budget Regulations. 

10.4.15 Our advice will, in all likelihood, change materially if the Municipality acts to 

                                                
164 Schedules 2 – 4. 
165 Items A – D. 
166 Schedules 1, 5 and 6. 
167 Items E – M. 
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address the invalidity of the procurement processes by approaching a court to 

set aside the contracts, pursuant to its duty to take corrective action in response 

to its own irregular conduct.168  Whether or not the Municipality should act thus 

is beyond the remit of this opinion. 

10.5 The liability of other officials and office-bearers 

10.5.1 We have been asked to consider whether any officials or office-bearers other 

than the members of the BAC may be held liable for the irregular expenditure. 

10.5.2 Irregular expenditure is a particular act of payment.169  An official or office-bearer 

will be liable for irregular expenditure where he or she deliberately or negligently 

1) committed, 2) made, or 3) authorised the act of payment that amounts to 

irregular expenditure.170  In other words, the relevant individual must have been 

actively and materially involved in the decision to be held liable for incurring the 

expenditure in question. 

10.5.3 In our view, an official or office-bearer will commit, make, or authorise irregular 

expenditure where he (individually or as part of a committee) decides that the 

Municipality should incur the expenditure which is determined to be irregular.  

The official or office-bearer must therefore have exercised the discretion to 

make that decision, and should not merely have advised on, or overseen, the 

process leading to that decision. 

10.5.4 To our knowledge it was the BAC who, as a matter of fact and law, was vested 

with, and exercised, the discretion to award the tenders in question.  Hence it is 

the members of the BAC who "committed, made or authorised" the irregular 

expenditure in question. 

10.5.5 There is nothing to indicate that the role of the BEC (and, in the case of the 

Tyres Tender, the DES) went beyond evaluating tenders and making 

recommendations to the BAC.  Those are some of the BEC's main functions in 

                                                
168 As discussed in Oudekraal above n 128 at para 26, there are certain invalid decisions by organs 
of state that, in certain circumstances, may simply be ignored.  However, the courts have, time and 
again, emphasised the importance of government authorities initiating review proceedings in order 
to correct their irregular decisions.  See, for example, Kirland above n 128 at paras 64 – 65.  It should 
also be noted that irregular public-procurement decisions may, despite their invalidity, be allowed to 
remain extant even after a court has found them to be irregular.  See, for example, Chairperson, 
Standing Tender Committee and Others v JFE Sapela Electronics (Pty) Ltd and Others 2008 (2) SA 
638 at para 29. 
169 See paragraph 9.11 of this Opinion. 
170 Section 32(1)(c) MFMA 
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terms of the relevant regulatory and policy framework.171  There is nothing to 

indicate that the BEC performed additional functions in the current instance.  In 

particular, there is nothing to indicate that the BEC ultimately decided to whom 

the tenders should be awarded, or that the BAC was bound by the BEC's 

recommendations.  Hence, in our view, the BEC did not commit, make, or 

authorise the irregular expenditure.  It is not liable for the irregular expenditure. 

10.5.6 Similar reasoning applies to the officials who were responsible for drafting the 

specifications of the various tenders: they did not commit, make or authorise the 

irregular expenditure in question, and cannot be held monetarily liable therefor. 

10.5.7 The Municipal Manager is the Municipality's accounting officer for the purpose 

of the MFMA.172  As such, he has certain fiduciary duties towards the 

Municipality173 and is generally responsible for managing the financial 

administration of the Municipality.174  He must, among other things, take "all 

reasonable steps to ensure that unauthorised, irregular or fruitless and wasteful 

expenditure and other losses are prevented".175  However, this duty, and liability 

for failing to comply with it, must be distinguished from liability for the irregular 

expenditure itself.  Should the Municipal Manager be liable for failing to take 

reasonable steps to ensure that irregular expenditure is not incurred, this will 

not automatically mean that the Municipal Manager will be liable for the irregular 

expenditure itself.  The test is still whether the Municipal Manager committed, 

made, or authorised the irregular expenditure. 

10.5.8 In the present instance, there is no indication that the Municipal Manager, in his 

capacity as such, committed, made, or authorised the irregular expenditure.  

Hence there is no indication that, in his capacity as Municipal Manager, he will 

be liable for the irregular expenditure.  On our understanding of the facts, the 

Municipal Manager had no direct role in awarding any of the tenders under 

consideration, or approving payments in terms of the contracts concluded 

following the award of those tenders. 

10.5.9 The Municipal Manager, in his capacity as the Municipality's accounting officer, 

is assisted by the Municipality's "top management" in managing the financial 

                                                
171 Regulation 28 of the Municipal SCM Regulations; section 28 of the 2013 SCM Policy. 
172 Section 60 of the MFMA 
173 Id, section 61. 
174 Id, section 62. 
175 Id, section 62(d). 
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administration of the Municipality.176  The Municipality's Chief Financial Officer 

is part of its "top management".177 

10.5.10 The Chief Financial Officer, in his capacity as an official "exercising financial 

management responsibilities", is also under an obligation to "take all reasonable 

steps" to ensure inter alia that "any unauthorised, irregular or fruitless and 

wasteful expenditure any other losses are prevented".178 

10.5.11 Again, there is a distinction between this obligation, liability for failing to comply 

with this obligation, and possible liability for irregular expenditure: should the 

Chief Financial Officer breach this duty, it does not follow automatically that the 

Chief Financial Officer will be liable for the irregular expenditure itself.  The test 

is still whether the Chief Financial Officer committed, made, or authorised the 

irregular expenditure.  And there is nothing to indicate that the Chief Financial 

Officer satisfied that test in the present case.  On our understanding of the facts, 

the Chief Financial Officer had no direct role in awarding any of the tenders 

under consideration, or approving payments in terms of the contracts concluded 

following the award of those tenders.179 

10.5.12 The Municipality's Mayor is obliged to provide "general political guidance over 

the fiscal and financial affairs of the municipality".180  In providing this guidance 

he may monitor and oversee the way in which the Municipal Manager and the 

Chief Financial Officer perform their functions.181  He may not, however, 

interfere with the exercise of their functions.182  There is nothing to indicate that 

the Mayor will be liable for irregular expenditure if the Mayor did not commit, 

make or authorise the irregular expenditure; and there is nothing to indicate that 

the Mayor did so in the present case. 

10.5.13 The Council is the Municipality's executive and legislative authority.  It is 

empowered to make all of the Municipality's decisions, subject to the 

Municipality's system of delegations.183  On our understanding, the authority to 

                                                
176 Id, section 77(2). 
177 Id, section 77(1)(b). 
178 Id, section 78(1)(c). 
179 The Director: Financial Services was a member of the BAC that awarded both the Plumbing 
Material Tender and the Tyres Tender.  To the extent that the same individual / official served as the 
Municipality's Chief Financial Officer, recovery of the irregular expenditure may be sought from him, 
but only by virtue of his status as a member of the negligent BAC. 
180 Section 52(a) of the MFMA. 
181 Id, section 52(b). 
182 Id, section 52(b). 
183 Section 11(1) of the Systems Act. 
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conclude the problematic tenders was, in accordance with the Municipality's 

system of delegations, duly delegated to the BAC.  There is no indication that 

the Council decided whether, and to whom, the tenders should be awarded.  

The Council did not commit, make, or authorise the irregular expenditure.  

Hence, in our view it is not liable for the irregular expenditure. 

10.6 Disciplinary and criminal proceedings 

10.6.1 A municipal manager commits financial misconduct if he "deliberately or 

negligently makes or permits, or instructs another official of the municipality to 

make, an unauthorised, irregular or fruitless and wasteful expenditure", as does 

a chief financial officer.184  A "senior manager or other official of a municipality 

exercising financial management responsibilities" exercising delegated power 

commits financial misconduct if he "deliberately or negligently makes an 

unauthorised, irregular or fruitless and wasteful expenditure".185 

10.6.2 Municipalities must investigate allegations of financial misconduct and, if 

necessary, institute disciplinary proceedings in terms of section 171(4) of the 

MFMA and Chapter 2 of the Financial Misconduct Regulations.186 

10.6.3 Municipal officials may also be held criminally liable for certain aggravated forms 

of financial misconduct if they acted in a deliberate or grossly negligent 

manner.187  A municipality's obligations in dealing with allegations of criminal 

financial misconduct are set out in section 173 of the MFMA and Chapter 3 of 

the Financial Misconduct Regulations. 

10.6.4 A determination of whether proceedings should be initiated to consider 

allegations of financial misconduct (or other employment infractions) or 

allegations of criminal conduct is beyond the remit of this opinion. 

11 SHOULD THE AWARDS OF OTHER CONTRACTS BE INVESTIGATED? 

The National Treasury has made it clear that, once the Municipal Manager or the 

Council become aware of the possibility that irregular expenditure has been incurred, 

the necessary investigation must be undertaken.188  Organs of state such as 

                                                
184 Section 171(1)(c) and (2)(c) of the MFMA. 
185 Id section 171(3)(c). 
186 Municipal Regulations on Financial Misconduct Procedures and Criminal Proceedings, published 
under Government Notice R430 in Government Gazette 37699 of 30 May 2014. 
187 Section 173 of the MFMA. 
188 See paragraph 10.1.4 above. 
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municipalities are, furthermore, obliged by the rule of law to take action to correct their 

irregular decisions and invalid conduct.189  We are therefore of the view that, if there 

are contracts that were awarded on a basis similar to those considered in this opinion 

(ie other contracts awarded on the basis of, or after having considered, "local 

presence"), the Municipality should undertake the necessary investigations to 

determine inter alia whether irregular expenditure was incurred and, if so, whether it 

should be recovered. 

12 CONCLUSION 

12.1 In summary of the aforegoing we advise as follows: 

12.1.1 In evaluating and adjudicating the tenders, awarding the contracts and 

implementing the Procurement Strategy, the Municipality did not comply with 

the applicable SCM policy or the relevant provisions of the MFMA and the 

regulatory framework promulgated thereunder.  This non-compliance has, to 

date, not been condoned by the relevant authorities.  Accordingly, the 

Municipality's expenditure flowing from the tenders is "irregular" within the 

meaning of the MFMA. 

12.1.2 A local authority that incurs irregular expenditure must determine whether such 

expenditure should be recovered from officials liable therefor.  An official is only 

liable if he or she acted deliberately or negligently in making, committing or 

authorising the irregular expenditure.  There is prima facie evidence that the 

members of the BAC were negligent in awarding the Plumbing Material Tender 

and the Tyres Tender, or portions thereof.  There are indications, though not as 

strong, that the members of the BAC were also negligent in awarding the other 

tenders. 

12.1.3 Even if there was negligence in the award of the tenders, however, it is not our 

view that the whole of the amount identified by the Auditor-General as irregular, 

or the total expenditure flowing from the contracts to date, should be recovered 

from the members of the BAC.  Regarding the ISDF Tender, the Cleansing 

Materials Tender, the Prepaid Meters Tender, Schedules 2 – 4 of the Plumbing 

Material Tender and Items A – D of the Tyres Tender, the high costs of recovery 

and the bona fides of the members of the BAC outweigh the fairly minimal 

benefits that the Municipality would gain from instituting recovery proceedings.  

We are therefore of the view that the irregular expenditure in relation to those 

                                                
189 See the case law discussed in n 168 above. 
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tenders should be certified as irrecoverable by the Council and written off. 

12.1.4 Regarding Schedules 1, 5 and 6 of the Plumbing Material Tender and Items 

E – M of the Tyres Tender, the Municipality should consider instituting recovery 

proceedings against the members of the BAC, in the light of the apparent extent 

of the negligence of the BAC members, the unreasonable procurement costs 

incurred by the Municipality and the extent to which the fairness, transparency 

and cost-effectiveness of the procurement process was jeopardised.  A final 

determination in this regard will only be able to be made once the Municipality 

has determined inter alia the actual irregular expenditure incurred (ie the 

amounts paid out under the contracts to date) and the precise loss suffered as 

a result of the officials' negligence (ie the amounts paid out under the contracts 

less the amounts that would have been paid out had the contracts been 

awarded in accordance with the 2013 SCM Policy and the MFMA framework).  

Should the Municipality elect to institute recovery proceedings, it should only 

recover an equitable portion of the irregular expenditure, representing the loss 

actually suffered by the Municipality as a result of the negligence. 

12.2 We advise accordingly. 
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